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PREFACE
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Section 37 of the Constitution Act, 1982 {as amended)

requires the holding of a series of conferences by 1987

to deal with "constitutional matters that directly affect
the aboriginal peoples of Canada." Discussion leading :
up to and during the First Ministers' Conferences on
Aboriginal Constitutional Matters quickly focused on the
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Developments in 1985, subsequent to the First
Mlnlsters Conference, _may have a dramatlc |mpact on the

R S R T

—
) k.

government ministers and aborlgmal leaders held in June,
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pursue the negotiation of individual self-government
agreements, and then to consider their entrenchment in
the constitution (the "bottom-up™ approach). This
contrasts with the proposal, which has thus far
dominated disniissinns  ta.antreogh the riaht ta aborjainal




self-government and its implications  for federal,
provincial and territorial governments. Research in this
part of the project will explore these concerns.

The Institute wishes to acknowledge the financial
support it received for Phase Two of the project from
the Donner Canadian Foundation, the Canadian Studies
program (Secretary of State) of the Government of
Canada, the Government of Ontario, the Government of
| Quebec, the Government of Alberta, the Government of
| Manitoba, the Government of New Brunswick, the
Government of Yukon, the Assembly of First Nations, the
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Council and the Native Council of Canada.

The extent of aboriginal control in various policy
sectors is not well documented. Richard Bartlett's paper
on Subjugation, Self-Management and Self-Covernment
of Aboriginal Lands and Resources in Canada provides a

comprehensive review of the existing control (or lack
],‘ ~LY) e ] ] 03
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ABSTRACT

The paper provides a survey of the law respecting
self-government of aboriginal lands and resources. An

aboriginal community is considered to be self-governing
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incluant le James Bay Agreement et le Cree-Naskapi (of
Quebec) Act, le Sechelt Indian Band Self-Government
Act et le [nuvialuit Final Agreement (Western Arctic)
fournissent une méthode d'"auto-gestion” et de
gouvernement municipal et non pas d'autonomie politique.
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(2) the nature of the rights possessed with respect
to lands and resources. '

it is also necessary to offer some preliminary
indication of the meaning to be accorded to terms,
" in  particular "self-government”". The following
‘meaning, and pattern of evolution, is suggested:

a. Subjugation _

- no or little protection from "interference and
intimidation™ under other governmental authority,
and the invasion of aboriginal lands

- no or few powers to administer land and
racoll Y an -

b. Self-management and municipal government

- little protection from ‘“interference and
" intimidation” ,

- the power to administer aboriginal land and
resources as any other owner but subject to
"general laws of application”; citizens, but not
"citizens plus”.

"= "self-management” is a term chosen by the
Liberal-Country Federal Government of Australia
to describe its policy in 1978:

essence, the policy of sejf- management
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and communities, in a position to make
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The term "aboriginal self-government” will accordingly
be considered appropriate with respect to an aboriginal
community that is not subject to the requirements or
demands imposed under the constitutional authority of
other governments, and which is fully empowered to act
with respect to the administration of aboriginal lands and
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- by the Federal Government on Federal lands, the
Inuvialuit, are considered seperately. :



2 THE DENIAL OF SELF-GOVERNMENT BY THE
FEDERAL GOVERNMENT: SUBJUGATION UNDER
THE INDIAN ACT
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exclusive jurisdiction upon the Federal Government in
relation to "Indians and lands reserved for Indians”. The




for Indians: Cardinal v. Attorney General
Alberta.*

The Federal Government is generally fettered only by
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legislate with respect to "Indians and lands reserved for
Indians". Indians ‘and !ndian lands are subject to the
entrenched jurisdiction of the Federal Government. The
Constitution Act, 1867 made no provision for Indian
self-government.

In the absence of special provision, federal laws of
general application apply to "indians and lands reserved

el 0 N it 0]), /"0 L0 e A7

applicable on Indian reserves. The operations of a
non-lndian or any corporaticn on a reserve are fully
. subject to such tax. The reach of such federal laws of
general application is a dominant factor in the denial of
aboriginal self-government of reserve lands and
resources.

Federal Government policy has historically looked
forward to the day when Indian lands would become
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In R. v. Dick the Supreme Court of Canada thereby
gernanized_that section 8f was npt. a_mere sfatement of
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was a deliberate grant of jurisdiction to Provinces over
Indians and their lands.

Section 88 applies provincial laws of general
application "to Indians". It does not refer to "lands
reserved for Indians”, but it must be recognized that -
the application of provincial laws to "Indians" must to
some degree regulate the use of reserve lands. The most

obvious instance is with respect to access. The
as ~F ~hild
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Local, property taxes are construed as a tax upon the
occupier's interest and not upon the land itself, despite
the reduction in "the power of the Federal Government
and the band council to control and direct economic
development activity on Indian reserve land”. Macdonald
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provided. In R. v. Dick, Beetz declared for the

Supr_‘eme Court of Canada:

ft would not be open to Parliament in my view to

simply because the Indian Act occupied the field.
Operational conflict would be required to this end.
But Parliament could validly provide for any type

provisions which it alone could enact, referentially
- or otherwise.
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construction of roads, bridges, ditches and fences. No
reserve or portion thereof including minerals, might be
"disposed of without a surrender. Upon such surrender
the Act provided that the lands should be "managed,
leased and sold as the Governor-in-Council may direct,
subject to the conditions of surrender”. The
Superintendent General was empowered to issue licenses
to cut timber in accordance with the regulations
established by the Governor-in-Council, and to remove
timber, hay, stone and grave! with the consent of the
band, without a surrender. "Proceeds arising from the
sale or lease of any Indian lands, or from the timber,
hay, stone, minerals or other valuables thereon, on a
reserve” were directed to be "paid to the Receiver
General to the credit of the Indian fund.” The band
council was empowered to make rules and regulations,
but subject to confirmation by the Governor-in-Council,
and only with respect to cattie trespass, maintenance of
roads, bridges, ditches and fences, and the allocation
of lands on the reserves.

The above-described provisions remain almost entirely
unchanged to the present. The band council still has
little power to control or administer reserve lands. Such
power continues to be vested in the Minister of Indian
Affairs. In some instances, the powers vested in the
Minister of Indian Affairs have become more extensive
or have become more detailed.

i. Land use .

The Minister may direct the use of reserve lands for
schools, administration, burial grounds, health projects,
and with the consent of the band council, for any other
purpose for the general welfare of the band. He may
_survey and subdivide the land, and direct the
construction of roads that the band must maintain in

1 i B D inctruction If Jand is vnernltivated

on a reserve, the Minister may direct its cultivation by
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Recognition of the management prerogative of the
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by individual band members under Certificates of
Possession without band council consent or surrender.
The Minister has issued successive one year permits.
Band council consent is only required for longer term
permits, or where the leased lands are held by the band
in common.

iti. Land allotment to members
The only significant power of the band council under the

Asdt g.citlh  wmnnn mmanweia Fawdd o aLa ... _1b_1
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possession of that land to band members. Such allotments
are, however, subject to the approval of the Minister.
The Minister issues a Certificate of Possession when
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iv. Residence
The amendments to the Indfan Act of 1985 author‘{zed the
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(1) (a) the raising of money by

(i) the assessment and taxation of interests in
land in the reserve of persons lawfully in
possession thereof...

The power was introduced as part of the provision for
municipal government of reserves. The power is confined
R g - . - ;

F
.

. i )—

and accordingly does not enable Band control of
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(a) authorizing the Minister to grant Iicen_se_as to
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in price.

The management of forest lands on reserves, in addition
to the issuance of r!ghts to cut tlmber |s vested in the

which trees are to be left standing, may consent to
removal before payment of dues, may require compliance -
with provint:lal Iaws, and generally administers the terms

imictar mav fAarfait +ha

-

rights of a hcensee and issue orders for the "effective
administration” of the regulation. Further, a

superintendent, police officer or fire ranger may "for the
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but it gives the holder no prior right to a permit
or lease. The main reason for the change is to
secure revenue for the Indians in the disposal of
mining rights, something that did not occur under
‘the former Quartz Mining Regulations.?2?

In 1968 the regulations were amended to provide a more

flexible regime for the dlSpOSItlon of mlner'als and to
lt ) . ég 1. -

development of minerals.” The amendments were
descrlbed by the Department as provndmg for Indtan
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treatment and marketing of minerals and do not
.conflict with these Regulations.

Regulation 4 would require cdmpliance, inter alia, with
provincial laws regarding the . environment, health and
safety, and marketing. The Department has appar-ently

hﬂnﬁlﬁr’nr‘ thnt noculation A alea s meiiocnn o cvmnmndn
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Nigel Bankes has oberved that "Indian Minerals
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a) Indian minerals takes the view that it would be
difficult to improve financial returns to the bands
from the royalties and cash bonuses provided for
by the regulations. Negotiation would likely
compromise a strong bargaining position based on
royalties established by statute.

b) The tender method does permit a certain amount:
of flexibility by attaching terms and conditions to
the lease.

) The negotiation of terms may be a severe drain
on the time and resources of Indian Minerals
personnel. Not only must they attend negotiating
sessions, but they must also provide the band
council with sufficient information so that it may
make an educated decision on proposals.

d) Any variation on the "rental-plus-royalty-plus-
o sh_ honne"” farmnla  will imassidalblidey incnmee s th -




(d) unless otherwise directed bv the Minister in

writing, the applicable laws of the province in
which a contract area is situated and with any
orders or regulations made from time to time
thereunder relating to the environment and the

exploration for, devlopment, treatment,
conservation and equitable production of oil and
gas.

The provision thereby imposes provincial standards

re!atlng to the environment, health and safety, methods
PP SR A4 R S

"conservation and equitable production”. The latter
requirement subjects Indian oil production to the
"allowable level of production” set by the Energy
Resources Conservation Board of Alberta and the
Department of Energy and Mines of Saskatchewan.

- The Indian 0il and Gas Act does not contemplate the
administration and disposition of the oil and gas by the
bands, but by the Department. Section 7 declares that
the Minister of Indian Affairs "in administering this Act,
shall consult, on a continuing basis, persons
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e. Wildlife
The fndian Act affords some potential for the management
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the Minister and the Governor-in-Council on Indian
reserves outside the Prairie Provinces.
Paragraph 73(1)(a) of the /ndian Act pr‘owdes that
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ker,?® in the British Columbia County
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D. Summation

The subjugation of Indian lands and resources under the
Indian Act has three elements. Firstly, the denial of
- protection from governmental intrusion. The Federal
Government has jurisdiction to legislate with respect to

i3 A 20 el RO Ll S e i gy
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reserves. They can expropriate Indian reserve lands with
federal consent. The second element is the denial of any
substance to the powers accorded the bands. The degree
of federal administration and supervision is acute with
resapct fo Lyery. aspact oafgdand andaracorrga _tiea -nd




3 THE DENIAL OF SELF-GOVERNMENT BY THE
PROVINCES: SUBJUGATION UNDER EXISTING
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The exclusive federal jurisdiction over "Indians and fands
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far as possible, the Aborigines be withdrawn from

]
controversies; ... we therefore advise, that, as
its control.
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1867 reflects the recognition that the responsibility was
"not-a trust which could conveniently be confined to the

local Legislatures”.
It has been until now accepted, however, that such
jurisdiction does not empower the Federal Government to
N take publ'{' nds belonaing to a provinece for the nitrnnca

'
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and in the Prairie Provinces the need to treat with
respect to aboriginal title’ was recognhized, "albeit the
Provinces still asserted the [imits of the Indian interest.
In the Maritimes reserves were established at
Confederation and the need to secure Provincial
agreement to set apart reserve lands was absent.

The effect of the Federal-Provincial agreements upon
Indian self-government of lands and resources may
i generally be described as establishing p-::covmmal




including a right to sell the said lands and fund or use
the proceeds for the benefit of the Indians."*?

The conveyances, however, reserved certain powers
to the Province:

- the richt to revune nnetwariiath o (b \bcieks -

"
f—:);- y 'ru o —
- =~~~ ______________________________

7

* the right to authorize water privileges for mining and

~agricultural purposes in the vicinity;

* the right to take construction materials for public
works; and

* the reservation of all existing highways.

The reservations. significantly detract from any
possibility of Indian self-government of reserve lands and
resources in British Columbia. They allow for the
-assertion of provincial power and jurisdiction to take the
land and water of the Indian bands in accordance with

;Qn DtQ\tinrinf iiiﬂﬂiﬁi‘

A later agreement in 1943 granted the Province

jurisdiction over Indian minerals as well. The Provincial
Crniipwmmen—t - . LI ' . - .
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The Federal Government is entitled to only one-half of
such revenues for the benefit of the band.

| : . r [ vy ino B her
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sources of revenue relating to the prospecting,
staking, recording, leasing, selling or otherwise
disposing of or dealing with minerals and mineral
claims on Indian reserves in the said Province, in
force at the date of this Agreement shall not be
reduced without the consent of the
Governor-General-in-Council. '

The Manager, Lands Division, Indian Minerals (West) has
explained:*®

Since B.C. depends largely on a mineral tax for
revenues, and these taxes are not considered to
be subject to the fifty per cent split, bands could

~=d_ . B f-‘_m ,
¥
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The effect of the grant of the "administration, control
and disposal” of minerals _including the setting of rovaltv







but if any time an Indian Agent is not appointed
for the reserve the powers and duttes exerCIsabIe
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apart in the "public lands” of the Province and the
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on a reserve may only be disposed of upon agreement

with the Province. in the event of the exfinction of a




disposition, and the entitlement of the Indians to all
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And:

There is no agreement with the Province of
Quebec, which claims complete jurisdiction over
mineral development once a band surrenders its
interest in on-reserve minerals. We are presently
establishing the departmental position so that an

— e e g Lt
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The Province has refused to accomodate anvy disposition



a substantial diminution of provincial powers over public
lands and suggest the need for a treaty or agreement
between the province, the Federal Government and the
fndians to provide for the management and development
of reserve and other lands.

Future agreements, demanded by the need to provide
for aboriginal title, will undoubtedly seek to eliminate
Provincial powers and interests over reserve lands and
resources, and to that extent promote self-management
and self-government.

40
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issuance of an injunction restraining development by the
Province in Northern Quebec. The Agreements provide
for the surrender of aboriginal title by the Cree-Naskapi
and Inuit of the region. The Inuit, the Cree, the
Government of Quebec, the Government of Canada, and
the provincial crown corporations engaged in the
development were parties to the James Bay Agreement.
The Naskapi, the Government of Quebec and the
Government of Canada were parties to the Northeastern

jurisdiction.
The terms of the Agreements are entrenched and given
legislative and constitutional authority by parallel federal

-and provincial legislation and section 35 of the

Constitution. If the Agreements declared the abrogation

of federa_!_aryi provinciglauthority over aboriginal lands

such wou!d be entrenched The Agreements do not deny
2 S VR RN JE Y ks g !
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ii. The denial of land and resources and the limited
security of tenure : _
The James Bay Agreement provided a per capita allocation
of approximately 210 acres to the Cree, and one square

mile to the Inuit. Such allocations amount to
. o Ty S S 3 S Ao 1 reandared
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Lands subject to existing mining interests are Category
It lands, and subject to provincial administration
excluswely

A permit must be obtained from Quebec to use gravel
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"corporations of a municipal character”, and the Act
provides for the application of the provincial Cities and
Towns Act. In accordance with the Agreement, the Act
does provide for the power to make by-laws respecting
the protection of the environment and the "protection and
use of natural resources, but such by-laws are subject
to the approval of the Province, must not restrict
existing development or developments outside the
municipality, and must be more strmgent than the laws
otherwise applicable.”

Further, such special powers to make by-laws are
subject to the ownership by the Province of sub-surface

resources and nrovincial leajglation_resnactina resource
p

The Cree Regional Authority, created by provincial
legislation, has no powers of government beyond those
delegated to it by Cree Villages or Bands. The Cree
Regional Authority does appoint three of the six members
of the James Bay Regional Zone Council. The Council has




The powers are clearly more extensive than that

contemplated by the /ndian Act. But they remain "local”
and "municipal” in character. Moreover, the Agreement
contemplated "general powers of the Minister of Indian

1 A

Affairs ... to supervise the administration of Category
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limited by the power of the Province to control resource
development, and by the responsibility of the Federal
and Provincial Governments for the protection of wildlife.

The band may also make by-laws respecting access
A raei a bhut_sohiart  Af raurea  ta tha  aichis

| "of the opinion that the financial affairs of the band are
 in serious disorder”. The administrator is confined to

inistrrinn the finanrial affaire_n A"
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The Act provides for the establishment of Inuit
communities as "northern village municipalities”. The
municipalities are empowered to make by-laws respecting.
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local. property taxation, and other by-laws, not

. i.nronqj'ﬁgnf with thg ALl Frvmaiberglgur Juith _eogng~t -




governing the conservation of wildlife, including the
setfing of quotas, after consideration of = the
recommendations of a Co-ordinating Committee (six of
whom are appointed by the aboriginal peoples and six

T A e —




recognized Indian First Nations as to the jurisdiction that
each government wishes to occupy.” _

- The Committée recommended that the powers would
include "full control over . the territory and resources
within the boundaries of Indian lands", including land
and resotrce use, revenue raising, and economic and
commercial development. It urged the "provision of an
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as bands under the Indian Act, unless substantial powers
were conferred by the Bill.

fv. The powers conferred upon Indian Nations upon
- recognition under the Bifl

Upon recognition, an Indian Nation would have "executive
powers' with respect to:

(a) the management and

administration of the
lands;

(e} the economic
nation. ..

development of the Indian
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respects. For example, potentially the band could levy
an income tax on a non-Indian developer on reserve
lands, who would be required to comply with indian
Nation environmental standards. The ambit of such

setf-government. But such powers are subject to:

the obtaining of an agreement;

termination under the agreement;

the limitations set out in the agreement;

the approval of the Governor-in-Council of the

agreement,

* the power of disallowance of the Governor-in-Council
of any law made pursuant to the agreement; and

* the recognition and protection of pre-existing

interests.

Such [limits indicate an absence of substance to the
powers descrlbed in the B|EE It was not contemplated that

The superlntendance of the Department is made

e L S I Iy m—




C. The Sechelt Indian Band Self-Government Act 1986,
Bill C-93

The Sechelt (ndian Band Self-Government Act 1986, Bill

C-93, was given second reading in the House of Commons

on February 7, 1986. At the time of writing it had not

been enacted.

1 he nyrngses aof the Arf are derlared to he-
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depends upon the substance of the powers conferred by
Bili C-93. . _

The Bill affirms provincial interests and powers with
respect to the lands and resources of the Sechelt Band.

The .fitle a0, noaware—nf_thg &M thn l}ndi ﬂﬁi

the Province in the minerals of the reserve, and the
powers of management thereof of the Province recognized
in the British Columbia Indian Reserves Mineral
Resources Act. Further, the conditions attached to the
- - =) P e . !
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rights, construction materials and highways are
preserved. The Bill does not provide for the surrender






non-Indians lease land from the Sechélt Band. The grant
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5 THE METIS SETTLEMENTS: ABORIGINAL
COMMUNITIES ESTABLISHED UNDER PROVINCIAL
JURISDICTION ON PROVINCIAL LANDS

The unique aspect of the Metis settlements in Canada is
that they were established under provincial jurisdiction
on provincial lands at a time when jurisdiction over
"Indians and lands reserved for indians” resided in the
Federal Government. The Federal Government denied that
it had jurisdiction with respect to the Metis. It is
appropriate to consider what rights and powers the
government that is representative of local interests is
prepared to accord descendants of the local aboriginal
inhabitants, in the absence of any countervailing
governmental power with acknowledged reponsibility to
act for the aboriginal people. The Metis Population

af# o \mr\.ﬂf Acrt af_Albnnta onrmcnta avhingafian,
4 - ]h =
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in 1982, the Constitution Act afforded constitutional

of the Metis. The Act may limit unilateral actlon by the

W

protection to the "existing aboriainal and treaty riahts”




to do prior to that time. The proposals of the MacEwan
Report of 1984 must be considered in the context of such
constitutional protection. It should be observed that
they could have been grouped under the prior heading:
"Self-management and municipal government under
contemporary ad hoc agreements”.

| A. 1938 Metis Population Betterment Act of Alberta:
Subjugation under Provincial Jurisdiction
In 1936 the Ewing Commission,®® appointed by the
Legislative Assembly of Alberta, recommended the
establishment of "some form of farm colonies” for the
. Metis {o enable them to become "self-supporting citizens".
The Commission rejected the notion that the Metis should
be "wards of the Government”, but declared that:®¢

‘_The final contral of thece colnanise mitet rantinia

management will be carried out under such
superintendents or instructors as’ may be
' necessary.

Each instructor was to be appointed by the Government

and "in a qeneral wav he shopld bave contrpl of ths

operatlons of the coiony and should in addition have the
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exercise any such jurisdiction. And the Provincial
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disposition of timber, and rights of members to hunt,
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all-embracing.
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The Minister is responsible. for the administration of
monies arising from settlement lands. A Metis Population
Betterment Trust Account was established in 1943%8% as
the depository of fees and dues arising from timber
permits, grazing and other leases. In 1951 the order was

| amended to provide for "all moneys received from the sale

' or lease of any other of the natural resources of the said
areas.”®* The Minister is directed "to provide for the
general management and administration of such trust
funds.”

Any analysis of the powers of management of
settlement lands must conclude that they are vested in
the Provmcnal Minister. The powers of the Board of the
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recommending the grant of timber permits and commercial
fishing licenses to members. The substance of the
powers of management and disposition of settlement lands
are vested in the Provincial Department and its officers.
The management regime is similar to that provided by the
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Report of the Task Force on the Metis Betterment Act,
Metis Settlements and the Metis Rehabilitation Branch
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Settlements."®? The Minister of Municipal Affairs
established terms of reference which included "the
development of models in terms of local government, land
holding, social organization and. economic opportunity on
Metis Se’ctlemeni‘.s".g’n

PR e LR pu— - U | 1 1 il i i1l L

settlement lands should be vested in the Metis settlements
by legislation; self-management of settlement lands; and
a municipal form of "local self-government.” it suggested
that the following principles should be applied in drafting
I_egisla’cican:92

(1) the Metis represent a unique cultural group in
: .”—‘;-r-%_la dratmire' v epalemy e i@ i o' V—m—
Zi!—

Canadian Constitution, and a group that played a
ezicnasals in thowim(elnpreniof Mpctarr o arada

(2) because the culture and lifestyle of the Metis
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sand, gravel and timber to the settlements.®® The
ownership of mines and minerals was to be 'resolved”
by the courts. Ownership would include highways and
roads subject to public rights of way. The vesting of title .
by provincial legislation would seem to afford certainty
to the constitutional entrenchment of the Metis rights to
the settlement lands provided by section 35 of the
Constitution Act, 1982. It is in the context of such
constitutiona! entrenchment under section 35 that the
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1. Endorse the commitment of the Government of
Alberta to grant existing Metis Settlement lands
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5. Endorse the commitment of the Government of
Alberta to introduce, . once a revised Metis
Betterment Act has been enacted, a resolution to
amend the Alberta Act by proclamation issued by
Her Excellency the Governor General under the
Great Seal of Canada to grant an estate in fee
simple in existing Metis Settlement lands to the
Metis  Settlement  Associations or to such
appropriate Metis corporate entities ~as may be
determined on behalf of the Metis people of
Alberta, in accordance with this resolution."?*

Thp A ) prin Art +tn nrovida far fha

grant of the Metis Settlement lands would afford certainty
to the constitutional entrenchment of the Metis rights to
such lands. The reservation of mines and minerals,
however, strikes at the economic foundations of any
potential for self-government. A major gas field underlies
Metis settlement lands. Further, the reservation of
"certain specified interests of the Province" suggests the
possibility of the vesting of substantial powers over the
lands in the Province. Moreover, the "continuing
legislative authority of the Province” may allow for
expropriation of the lands.

ii. The continued jurisdiction of the Province

i The MacFwan, Reonct did potoracomumand, thg gnteanchrggant

¥ .
of the power and jurisdiction of Metis Settlements. It
contemplated the continued jurisdiction of the Province
over the powers of the Metis Settlements. Section 20 of

- *@i PO » T P RS S » PR S e

=
v



substantial impediment both to the grant of any form of
self-government and its development. Only if the
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(a) for the peace, order and good government of
the settlement:
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may be granted exclusive legislative authority”. The

Report observes that "this is a matter for further
A e I x4 " [l .
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Only if such "further discussion” was fruitful .might a
form of aboriginal self-government appear.

The Government of Alberta has not committed itself
to any form of local self-government of Metis Settlement
areas. The resolution of June 4, 1985 recites the Metis
desire for enlarged jurisdiction, but thereafter referred
to the matter as follows:

Endorse the comrnltment of the Government of

ﬁu.f.i g o o wmeiriaad AMadia Datdbnnmmnand At
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to the \Legislative Assembly, once appropriate
criteria have been established for Settlement
membership, Iand allocation and the compOSItlon of
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6 THE INUVIALUIT FINAL AGREEMENT (WESTERN
ARCTIC):*°% SELF-MANAGEMENT OF ABORIGINAL
LANDS IN THE NORTH

The /nuvialuit Final Agreement of 1984 demands separate
consideration because it is the only contemporary
settlement arrived at with respect to federal lands and
exclusively under federal jurisdiction. The influence and
control allowed to the Territorial Government in arriving
at the Settlement was at the discretion of the Federal
Government. In such respect there is a sirnilarity to the
settlements reached on the Prairies prior to 1920. Wha
;"'FJQJ-QIJP PIPYOR Y PIRE VI ) S S RS ' .
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Aéreement expressly declares the application of Federal
and Territorial laws and ordinances:!®*®

(97) Except as otherwise provided in this
Agreement, Inuvialuit lands shall be subject to the
laws of general application applicable to private
lands from time to time in force, including, without
restricting the generality of the foregoing,
territorial laws and ordinances that apply or are
made to apply generally to private lands.

The Agreement makes provision for the application of
- laws regulating Crown lands to.be applicable to Inuvialiut
lands.

(98) Wlthout I:mltlng the apphcatton of subsection
H‘l'."\ ’
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jurisdiction. That Government will determine the extent
and ambit of forms of government allowed to Inuvialuit
communities, just as the Government of Alberta did with
respect to the Metis Settlements.

The Agreement specifically declares that "royalties,
rents, profits and other revenues or‘ galn der'lved from

Ep‘u\unlﬂj-l-ianrl ,-I- Il e 4ac--LIT.
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tax is payable on Inuvialuit lands, and accordingly they
are not subject to forfeiture upon non-payment of taxes,
as is the case under the Alaska land claims settlement.

Title may be granted in fee simple absolute, but the
security of tenure is not absolute. The Inuvialuit lands
are subject to an unfettered power of expropriation by
the Governor-in-Council. Further, a government or
municipality may seek to expropriate Inuvialuit land for
the provision of government services where it
"demonstrates a need .. to meet public convenience and
necessity, and such lands cannot be reasonably obtained
from other sources.” Such expropriation is subject to
good faith, negotiation and arbitration. Lands may also
be appropriated for public road rights of way upon
consultation, negotiation and arbitration.

C. Seif-Management

The Agreement provides for the Inuvialuit
self-management of the Inuvialuit lands and resources.
The rights conferred are subject, however, to "laws of
general application”, - rights of expropriation just

Igfsi‘f‘iari\pd thea riabts af evistina interacis the
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management of water-bodies by the Crown, controls upon
the disposition of sand and gravel, and surface and

access rlghts of non- Inuviatuit. The rights of the
b




and other rights to use and occupy Inuvialuit lands
for any purpose and dispositions of rights to
explore, develop and produce resources owned by
the. Inuvialuit may be made by the [nuvialuit to
persons or corporations in accordance with this
Agreement and laws of general application.

The Agreement thereby recognizes the right of the
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resources. Such right of administration is expressly made
subject to "laws of general apphcatfon . Such would of

cpiinen  imealuda lamiclatian womnedina Assdeanranedal

protection and land use. The Agreement does enable the
Inuvialuit to set its own standards for environmental

protection. [t provides:11?
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(94) Canada shall, on behalf of the fnuvialuit,
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flood control and similar matters”, and protection of
community water supplies. Such powers do not extend
to authorizing hydro-electric development.  Such a
project could be authorized by expropriation.

The Inuvialuit have a preferential right to harvest
all species of wildlife, except migratory non-game birds,

: fomilhsistence gsapp and axrlusive ri _1’-"—"1_'-\“,&3;*__

fur-bearers throughout the !nuvialuit Settiement Region.

They also have exclusive rights to harvest game on
Hi_”“ [1it lands and in tha Mlatiamal Parl and Tasaideenisl
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.

Park to be established on the Yukon North Slope. The
Inuvialuit rights do not include management of wildlife.
The rights of the Inuvialuit are subject to the laws of
gener‘al application respecting public safety  and
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which it has representation, the advisory powers of the
Wildlife Management Advisory Councils and the Fisheries
Joint Management Committee. The determinations of such
agencies are advisory and can be rejected by the
appropriate Minister. The Inuvialuit do not have control
or a veto on off-shore development.

On April 11, 1986 the Federal Government tabled the
Canadian Laws Off-Shore Application Bill. The Bill
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7 CONCLUSION

A. Past and Present

It is the conclusion of this survey that Canadian law has
not and does not provide for self-government of
aboriginal lands and resources. More significantly, it
is suggested that a pattern of contemporary arrangements
has been established, and it is that of self-management
and municipal government.

i. The sovereign jurisdiction of the Federal and
Provincial Governments

The Constitution Act, 1867 invested the Federal and
Provincial Governments with sovereign powers in their
respective areas of jurisdiction. It does not provide for
sovereigh or exclusive jurisdiction of aboriginal
governments. '
Section 35 of the Constitution
1 _ Fd ey om - 4 -




ii. The Federal Government has accepted and extended
the exercise of jurisdiction by the Provinces
The Federal Government has historically accepted and
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vi. Municipal Government
3 edpral
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viii. Precedents: the James Bay Agreement and the
Cree-Naskapi (of Quebec) Act
The establishment of managerial and government regimes

for aboriginal lands and resources has created
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provincial rights contained in the Canada-British
Columbia agreements, : o

One can only agree with the recommendation of the
Penner Report-that self-government can be most
effectively brought about by the entrenchment of the
right of aboriginal self-government in the Constitution.
Pending such entrenchment, the Report recommended
that Parliament "should move to occlupy the field of
legislation in relation to "Indians and lands reserved for

| Indians", and then "vacate those areas of jurisdiction to
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fi. Security of Tenure "
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although "aboriginal groups should be given the chance
to participate”. Taxation was referred to only in the
context of resource revenue-sharing. Access and
expropriation were not referred to at all. The "scope of
negotiations™ proposed does not appear significantly
different, except for resource revenue-sharing, from the
existing policy.

iv. Powers outside the boundaries of aboriginal lands
Contemporary arrangements have made provision for the
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The Provinces should, of course, honour the terms
of the treaties, and provide the full beneficial ownership
in mineral resources which has been denied in
Federal-Provincial agreements in Ontario and Western
Canada.

A macabre footnote is afforded by the Study Team
Report to the Neilsen Task Force on Program Review. 118
Notably absent from the Report is any recognition of the
origin of aboriginal rights or special status, or any
recommendation for an enhanced fand and resource base.
The Report acknowledges that "while great hope has been
voiced for a native economic renaissance, the "found"
natural resource base for such renewa! is strikingly
inadequate on most reserves."''® The Report inter alia
| recommends "encouraging entrepreneural expertise’,
"private sector involvement, "integrating” federal with
provincial programs, and "capping expenditures and
turning the responsibility back on native communities to
resolve their problems for themselves."*?? ‘

vi. Contrasting Provincial Approaches

a. Ontario

On December 20, 1985 Canada, Ontario and the Indian
First Nations of Ontario signed a Declaration of Political
intent:

] P G W TN X AJ‘.,. ..... iminm_te neeabvn iccx:ng

relating to Indian First Nations self-government
and matters and arrangements with respect to the
exercise of jurisdiction and powers by First
hla‘i:.inn_c' nq:.iw in Nntario




{b) the clarification of areas of jurisdictional
overlap and arrangements with respect to the
exercise of jurisdiction by governments in Ontario.

On February 24 1986 Canada, Ontarlo and the
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Such -‘a process would be effective in protecting the
rights and powers of self-government of aboriginal
communities.

The Ontario initiative is merely an agreement to
negotiate. It creates no rights or powers. The success
of the approach will depend upon the substance of rights
and powers, and the manner of their protection which
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accept the constitutional entrenchment .of a right. to
abor:glnaf self government It has assumed .jurisdiction
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and "as a second priority"” supplies are reserved "for
the direct private and corporate needs of the
Inuvialuit and not for sale", both based on 20 year
forecasts. "As a third priority the Inuvialuit shall
make available sand and gravel for any project
approved by an appropriate governmental agency."
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