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ABSTRACT

Negotiations on aboriginal peoples and constitutional reform will come
to a head at the First Ministers’ Conference in March 1987, the last such
conference mandated by the constitution. In examining the drive for
agreement, the major issues before the parties to the negotiations are
described, and their prospects for successful resolution analyzed. The
possible forms of accommodation — involving various elements of a
| constitutional amendment and a political accord — are surveyed, as well
; as their likely levels of support. Based on interviews with officials from
| the parties to the constitutional negotiations, conclusions are drawn as to

bow the search for aconmmadation might ppd
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PART I






1 INTRODUCTION
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Matters is the final one mandated by the Consritution Acr, 1982 (as
amended) As such it is seen by many observers as the last ehance for
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self-government — enshrined in our constitution. Make no mistake about
1t — stakes are high in these negotiations, emotions are running strong,
and the pressure is on. Years of work by federal, provincial and
territorial governments and aberiginal peoples’ organizations hang in the
'baiance not to mention the hopes, fears and aspirations of Canada’s
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various issues surveyed. The

interviews sought to tap officials’
T Te Ei I PR - H : H

R | noviac  fand ¥ igsw—p 3[.,4

T— - S— L ;




o

— ' e ¥ ———————————————————————————————————————————————
P e —————————————————




success an ongoing process beyond 1987. From their perspective, a
negotiation process would be required after the 1987 First Ministers’

Conference, regardless of its outcome.
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albeit much less frequently. These included such topics as: treaties,
aboriginal rights in the areas of language and culture, equity of access to
the right to aboriginal self-government, non-derogation of aboriginal
rights, and the exclusion of the so-called “provincial veto”

What can we glean from this survey of the perceptlons of the parties
o
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3 THE ISSUES

issues resolved, in order to make the section 37 process a success, over

\ When respondants were asked what questions have to be addressed, or
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provincial government programs and services. The order of government
responsible is accountable for providing the appropriate programs and

services.
It is interesting to note that the most “popular” issue has little to do
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federal-provincial responsibility and financing.

(2) adequate financing

The second most oft-mentioned issue was ensuring that there is adequate

financing for aboriginal governments. Although clearly related to the first

issue of which order(s) of government has (have) the responsibility for
i L, L .
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be involved in self-government negotiations affecting these peoples?

Status Indians and Inuit want to be able to enter into bilateral

self government agreements with the federal government, while

provincial governments are concerned that their absence from such
Sy . : .
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peoples could do to bring reluctant governments to the table. Since both
the Saskatchewan and federal government draft accords tied the rights
of self-government to the successful negotiation of agreements, one can
understand that concern.

(7) jurisdiction of aboriginal governments

This is perhaps the vaguest and most farreaching issue before the
seventeen parties to the negotiations.> At issue is what range of
jurisdiction aboriginal governments will occupy, what fields of
jurisdiction federal and provincial governments will vacate (e.g., from

eactinng 91 and_82 of the constitntinn)  and matters related to the gains

and losses of government powers. Since each aboriginal government will

wish to define its own sphere of jurisdiction, it is difficult to generalize
concerning the potential impacts. Governments are anxious about the
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of aboriginal self-government jurisdiction, and of aboriginal government
powers impinging upon federal and provincial jurisdiction (e.g., who
would have jurisdiction over education for aboriginal peoples living in
Winnipeg?). Aboriginal peoples express the opposite concern - one of
the federal and provincial governments intruding in their aras of
jurisdiction, and of the possible reluctance of those governments to
vacate fields of jurisdiction and to recognize aboriginal jurisdiction.
Related to this are matters of policy cecordination among federal,
provincial and aboriginal governments.

(8) Meétis and Section 91(24)
A much more distinct, albeit no more tractable jurisdictional issue relates

to whether Métis peoples are, or should be under federal jurisdiction in
section 91(24) of the Consritution Act, 1867. Indians with Status under the
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Metis Senlements Acr).® If Métis fall within the ambit of 91(24), the
legislation could be found to be unconstitutional.

w aqnifa;i\rgam_zatlons on this issue have
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4 PROSPECTS FOR RESOLUTION

The prospects for resolving the questions and issues identified in the
previous chapter change with time, as does the importance and currency
of the issue themselves. The issues identified in this paper, as well as
their prospects for resolution, are those which officials thought to be

pertinent in the last few months of 1986. No doubt the situation will be
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cost-sharine. with the obiect being a fiscal framework rather than an |
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accept some risk 1In committing themselves to participating in

negotiations designed to achieve those agreements.
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{6) commitment to negotiate
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5 FORMS OF CONSTITUTIONAL ACCOMMODATION

“The search for accommodation on these issues could yield many possible
results and take an almost infinite variety of forms. These include a

constitutional amendment, a political accord, an extenston of the
% - I b skt T bl i dation__Ar  gome




a) recognizing and affirming the rights of aboriginal peoples to
self-government within the Canadian federation, subject to
agreements being negotiated;

b) committing governments to participating in negotiations directed
toward concluding such agreements; and
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This approach was considered by Prime Minister Trudeau when, at
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6 SUPPORT FOR AGREEMENTS

! Parties to a negotiation are unlikely to employ their complete strategy,

 or to divulge their “bottom line” prematurely. So it is with the parties to

the section 37 negotiations on aboriginal peoples and constitutional

- reform. No one wants to play their final hand in advance of the 1987 First
Ministers’ Conference.

In order to assist us in determining what the level of support might

be for the various forms of constitutional accommodation, it is useful to
il e H-Lf-] Bt s o

E=’ -

T
m, g -

-
|







peoples’ organizations would prefer a constitutional amendment
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7 BEYOND °87

Attention is now riveted on the 1987 First Ministers’ Conference on
Aboriginal Constitutional Matters. Parties to the negotiations pretend
that there is no tomorrow, and are unwilling to publicly admit that
agreement may nor be reached at the FMC. By refusing to look beyond
the 1987 Conference, it is widely believed that the maximum pressure will
be placed on parties to reach a constitutional accommodation. No one
wants to admit the possibility of failure.
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’ attitude was most strongly held by officials from the aboriginal peoples’
organizations. :
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to financing and resources for aboriginal self-government, and an ongoing
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(1) federal/provincial responsibility .
The most premising approach here is to focus on principles of financing, :
from which miehr develon a fiscal and federal-vrovincial cosisbarine

:J

framework. However, it would appear that there is insufficient support
- to have such principles — yet to be fully elaborated — form part of a
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in- individual self-government agreement negonanons This commitment
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idea of entrenching only the right to self-government, leaving the ‘
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VARIATION III

£z

oy



- not to “offload” their expenditures on aboriginal peoples on other
levels of government

" to maintain their current expenditures on aboriginal peoples

- to provide additional, incremental financing, subject to individual
self-government agreement negotiations

. to move toward long-term block funding arrangements with
aboriginal peoples
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(5) jurisdiction of aboriginal governments

Federal and provincial governments could commit themselves, in a
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‘ 9 CONCLUSION

In attempting to determine the prospects for accommodation at the 1987
FMC on Aboriginal Constitutional Matters, the possible areas of conflict
and consensus have been identified. For the most part, negotiators ~ both
from governments and aboriginal peoples’ organizations — are aware of
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Nations, have little to gain from the constitutional negotiations, but much
to lose. If this is so, then the importance of a successful conclusion to
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NOTES

1. 'The Prime Minister of Canada, Proposed 1985 Accord Relating to the
Aboriginal Peoples of Canada, First Ministers’ Conference, The
Rights of Aboriginal Peoples, Ottawa, 2-3 April 1935, pp. 1-2.
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