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2 Jennifer Smith

well. It was equally widely assumed that such consent would be extremely diffi-
cult to gather. Faced with the bleak prospect of Senate reform as a constitutional
matter, the minority Conservative government of Prime Minister Stephen Harper
has developed an alternative strategy based on the assumption that Parliament can
make the change on its own under s. 44 of the Constitution that permits such
action in relation to the executive government of Canada, the House of Commons
and the Senate.

In 2006, in its first legislative session, the government tabled S-4 in the Senate
to change the tenure of senators from appointment to the age of 75 to an eight-
year, renewable term. It also introduced C-43 in the House of Commons to change
the method of appointment from the decision of the prime minister on his own
heft to the decision of the prime minister based on the results of Senate “consulta-
tive” elections. Both hills died on the order paper following the dissolution of the
session. In the second session, the government reproduced the bill on the election
of senators, now C-20. It also tabled — this time in the House rather than the
Senate — a slightly amended Senate tenure bill (C-19) that would restrict a senator
to one eight-year term.!

Not content simply to let the chips fall where they may on the bills in the
minority Parliament, the government has pursued aggressive strategies to move
along its project. Initially, the prime minister said he would refuse to fill vacant
seats in the Senate by individuals who have not been elected to them. He persisted
in this strategy until, at the time of writing, there now are 18 vacant seats. Then in
December 2008, a scant two months after the general election in which his govern-
ment was returned to office for a second time with only minority support in the
House, and days after the opposition parties threatened to bring down the govern-
ment over economic issues, the prime minister changed tack. He announced his
intention to fill the vacancies with individuals who support his plan of reform.
This is a remarkable demonstration of will. It presents the spectacle of a govern-
ment that is openly toying with a foundational institution of the country in order
to get its way on reform. It should be noted that some senators themselves have
prepared bills to reform the institution. Senator Moore has introduced Bill S-224
in an effort to require the prime minister to fill vacancies in the Senate in a timely
manner. Senator Banks has introduced Bill S-229 to remove the property qualifi-
cations that candidates for a Senate appointment are required under the constitution
to fulfill as well as a resolution to amend the Constitution to eliminate the senato-
rial districts in Quebec.

Legislative committees in the House and the Senate have held hearings on the
bills, and experts and interested parties have appeared before them to offer their
views on the constitutionality and the substance of the proposals. However, to
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unless the Conservatives win a majority government. In the meantime, why waste
the effort? On the other hand, given the current government’s determined ap-
proach to the issue, there is every reason to make the effort. The Senate is a central
institution to which the federal government wants to make serious changes —
transformative ones. But it is not a stand-alone institution. If it changes, its rela-
tionships with other institutions — the House of Commons, the Cabinet, the Crown,
the provinces — will change as well. That’s the trouble with Senate reform. It is
actually a very big issue with complex ramifications for the conduct of Canadian
politics. The purpose of this book is to study carefully the government’s proposed
reforms and to explore the issues they raise for other institutional players in the
system as well as Canadians themselves.

The book is organized in four sections. In the first or background section, the
authors set the table by writing about the Canadian Senate in particular and upper
houses in general. David Smith and Janet Ajzenstat write about the origins of the
Canadian Senate. Smith reminds us that the Senate was central to the Confedera-
tion agreement. Without the guarantee of regional equality of representation (the
24 seats assigned to Ontario, Quebec and the Maritime provinces), he writes, the
Maritime provinces simply would not have agreed to join the federation. He also
points out — and Ajzenstat agrees — that the Senate was conceived as the legisla-
tive upper house of a bicameral parliament, not a provincially appointed body
along the lines of the German Bundesrat.

Pondering the reasons for the difficulty of Senate reform, Smith identifies four,
beginning with the longevity of the average term of a senator — about 12 years.
Senators outlast their parliamentary competitors who are out to reform them. A
second reason is that the existing Senate, the members of which are appointed
from the provinces and the territories, has allies in the provinces, most of which
have shown no interest at all in reforming the institution. Then there is the consti-
tutional indeterminacy of the function of the Senate, which inevitably leads to
enormous variety in people’s ideas of reform. Finally, there is the fact that Canada
is a constitutional monarchy, which means a system of the Crown-in-Parliament:
Crown, Senate, House of Commons. It is not at all certain that the Senate can be
treated breezily as an entity apart from the other two.

Ajzenstat, too, writes forcefully about the Senate as a legislative upper house,
the members of which are involved in national deliberations on national issues
rather than local ones. As she explains, they can bring local perspectives to the
deliberations, but they are not there to press local issues. There is a mighty differ-
ence between the two standpoints. She arrives at this point by making the case
that the Senate is part of an egalitarian and inclusive parliamentary system in
which all who live here are represented by the elected members of the House of
Commons and the appointed senators. One way or another, she writes, all politi-
cal positions get an airing in these institutions. The Senate — a body of sober
second thought — has a related, additional obligation to resist efforts by the gov-
erning party to use its weight in the House to limit discussion of its policy agenda.
In this respect it contributes to what she calls the most important factor buttress-
ing the inclusiveness of the system, that is, the lack of finality in decision making.
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Desserud’s case, the analysis is trained on Bill C-19, the gist of which is to insti-
tute an eight-year, non-renewable term of office. He employs three arguments,
the first of which is a study of the history of s. 44 of the Constitution, the one the
government says gives Parliament the green light to proceed unilaterally. Accord-
ing to him, this is a misunderstanding of the restrictive scope of the provision.
The second argument rests on s. 42, which requires the use of the general formula
for changes to the selection of members of the Senate and their powers. Desserud
argues that the proposed change from retirement at age 75 to a fixed term in fact
affects the powers of senators. Finally, like Smith, he points to the consequences
of Senate reform for so much of the governmental system. His bottom line? The
general formula that requires a broad consensus of many players bound to be
affected by the issue, he concludes, is the superior way to go.

Andrew Heard also questions the constitutionality of the government’s unilat-
eral approach. In Desserud’s case, the argument is a historical one that hinges on
the history of s. 44 and the implications of it for a change in term. Heard is fo-
cused on the use of the unilateral approach to Bill C-20, which would establish a
process to elect senators. On his analysis, an elected Senate signifies a radical
change in the parliamentary system because it would refashion entirely the rela-
tionship between the House of Commons and Senate. He argues that under the
amending formula, no such change is possible without the consent of the provinces.
John Whyte agrees. He also raises some different issues associated with the govern-
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have very good reason not to appoint a successful contestant in Senate elec-
tions. What then?

Looking at the issue of the term of office, Heard argues that in the immediate
future the combination of a non-renewable, eight-year term and the end of the
mandatory retirement at age 75 (currently serving senators exempted) would privi-
lege current senators over their elected counterparts in such matters as committee
chairs. In the long term, he says, the eight-year term — shorter than the current
average of 12 years — is likely to weaken the Senate as a chamber of legislative
review since it is a slight bar to the demands of party discipline, especially when
elected senators are permitted to stand for election to the House of Commons
before serving out their Senate term.

On the election front, Pouliot is troubled by the fact that senatorial candidates
are not required to live in the province from which they would stand for election
and by the prospect that the federal political parties might monopolize senate
elections. In other words, there is no guarantee that members of provincial politi-
cal parties that are not represented at the federal level would find their way into
the Senate, thereby diminishing that body’s credentials in representing the people
in their provincial capacity. Pouliot offers historical evidence that such represen-
tation was held to be an important objective of the Senate and he recommends
that in a reformed Senate the provinces be authorized to choose their senators as
they see fit.

A keen student of women and politics, Carbert is interested in the implications
of the preferential vote for the election of women. Will it help? Or will it hinder?
She identifies four factors in Bill C-20 that bear on these questions: the preferen-
tial vote; the campaign-finance provisions; the slate or panel of nominees; and the
district magnitude, or number of senators to be elected from a specified region or
province. She finds that the key is the district magnitude. The greater the number
of senators to be elected from a district — in other words, the longer the list of
nominees — then all others things being equal, the better the chance of women
candidates getting elected. Better than under the first-past-the-post system used
for elections to the House, in which parties nominate a single standard bearer
who in turn competes against a field from which only one winner is chosen. Carbert
concludes that the proposed system is promising for women. But then there are
the campaign-finance provisions of Bill C-20.

According to Peter Aucoin, these provisions mark a complete change from the
campaign-finance regime that Canadians have developed to govern elections to
the House of Commons. The Commons regime, which he labels an egalitarian
model, attempts to inject fairness into the competition essentially by restricting
the amount of money that the candidates and the political parties can spend in the
campaign and by supplying them with public money as well. Bill C-20 does nei-
ther. Instead, it would establish what Aucoin labels a libertarian model under
which candidates can spend as much as they choose and can afford (depending on
how much money they raise). The latter is important because, like the Commons
regime, the proposed Senate regime maintains strict limits on campaign contribu-
tions. Aucoin draws attention to the fact that under Bill C-20, candidates for election
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to the House of Commons can stand for election to the Senate. He argues that
should elections to the two houses coincide, then the Senate campaign-finance
regime is bound to diminish the effectiveness of the spending limits still in effect
for elections to the Commons.

In the last section of the book, Tom Kent, Senator Hugh Segal and Lorna
Marsden offer different views of the need for Senate reform. For Kent it is a
matter of some urgency, so much so that he is prepared to overlook the risk that
the government’s plan entails. It is urgent, he writes, because the national govern-
ment is in a funk. Whatever its merits, the existing Senate does not contribute to a
robust federal government, but instead detracts from it, largely because the cham-
ber’s electoral legitimacy long ago opened the door for the provincial premiers to
assume a larger role in national affairs than was intended at the outset. Since it is
not their brief to think nationally, their local grievances tend to dominate federal-
provincial relations at the expense of national concerns. Kent is aware of the
problem of an elected Senate with the same powers as the existing chamber. How-
ever, he concludes that that is a problem for another day, and that it is important
now simply to get the ball rolling on a revitalized second chamber.

Like Kent, Segal thinks it is high time Canadians turn their attention to the
transformation of the Senate into a modern, democratic body. He is concerned
about the legitimacy of the appointed Senate, particularly in the light of the vast
legal powers that it possesses. Conceding that senators are careful not to abuse
their powers, he points out that a benign Senate is not a democratic one. Segal
argues that under the current amending formula, Senate reform is likely out of the
question — just too difficult to do. But accepting that fate, he says, sends out the
wrong message — that Canadians cannot make the changes they need to do. His is
avigorous defence of the government’s effort to cut the Gordian knot of the amend-
ing formula to find a way to an elected Senate.

Marsden is not opposed to Senate reform, although she is dubious about the
prospects of it. She counsels reformers to attempt to maintain the existing role of
the Senate as a check on the government of the day, a body capable of getting the
government to rethink the more doubtful provisions of its proposed bills. She
points out that the existing chamber has managed to perform this role — sober
second thought — largely because the lengthy terms of many senators allow them
to master their role as parliamentarians, including the craft of drafting good legis-
lation. Election, she notes, need not diminish this service if the term of office is
long enough, which in her view means ten years at least. Finally, Marsden cau-
tions that an elected Senate is likely to introduce a level of political competition
between senators and premiers that Canadians might not understand or appreciate.

The authors in this volume offer intelligent insights on the Conservative govern-
ment’s proposals for Senate reform. Some address the constitutionality of the
proposals. Others bring to light features of them that have not yet been analyzed
and assess their significance for the conduct of a reformed chamber. They con-
sider whether the objectives of the reformers are likely to be met by these proposals.
Or, whether the result will be unintended consequences, some unimportant, others
potentially harmful. If nothing else, readers certainly will realize how complicated
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a subject is Senate reform, full of unexpected twists and turns. Successful reform
requires a deep understanding of the country’s parliamentary system and culture
and a delicate approach to institutional change.



THE SENATE OF
CANADA:
HISTORICAL
BACKGROUND







THE SENATE OF CANADAAND
THE CONUNDRUM OF REFORM

David E. Smith

Dans cet article, I’auteur s’intéresse a I’énigme que constitue la réforme du Sénat.
Il rappelle au lecteur que le Sénat, telle que la Chambre des lords, a été congu en
tant que corps législatif, I’'une des chambres d’un parlement bicaméral, et non en
tant qu’assemblée composée de bureaucrates ou en tant que conseil formé de
politiciens choisis par les provinces. L’autorité législative supréme devait résider
entre les mains des deux chambres. 1l croit que la réponse a I’énigme de la réforme
du Sénat se trouve dans la compréhension que I’entente au sujet de la structure
du Sénat était le principe sur lequel reposait I’accord de la Constitution.

The Preamble to the Constitution Act, 1867, states that the uniting provinces de-
sire “a Constitution similar in Principle to that of the United Kingdom.” The
meaning of the phrase is open to dispute, although a persuasive case may be made
that it encompasses, for instance, the principles of responsible government and an
independent judiciary. Still, additional attributions presumably exist, and it is to
one of these that my initial comments on the Senate of Canada and the conun-
drum of reform are addressed.

There was a time when Canadian commentators on the Senate saw it as an
imperfect representation of the House of Lords. Appointment for life was not the
same thing as hereditary membership, but the inference critics drew was that the
composition of both bodies constrained expression of the popular will in their
respective Commons.® Nonetheless, despite similarities in form the chambers were
not identical, while the function of each was in significant respects distinct. This
became clear most recently, when in March 2007 the House of Commons at \West-
minster voted in support of an elected House of Lords, and the question was

LIn twentieth century Great Britain, life peerages were introduced in 1958, while most
hereditary peers ceased to be eligible to u d was
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that Quebec should seek a bicameral legislature, with an upper chamber of ap-
pointed members each drawn from one of the province’s twenty-four electoral
divisions. Those divisions were the same ones from which Quebec’s twenty-four
senators were to be selected for appointment by the governor general.

As Garth Stevenson has shown in his research on the anglophone minority in
Quebec, the requirement that appointments be made from the individual divisions
had as its purpose the protection of the religious and linguistic rights of the
province’s minorities (Stevenson 1997). In one respect that is an obvious conclu-
sion to draw, although it does not detract from the contrast it poses between the
Canadian Senate and the House of Lords. At no time, until the report of the Royal
Commission on the Reform of the House of Lords (chaired by Lord Wakeham)
made it one of its recommendations, did the House of Lords have sectional or
minority interests as part of its responsibilities. By contrast, from Confederation
onward, protection of these interests was a primary function of the Canadian Senate.

How well the Senate actually performed the task is secondary to the point
being made here, which is about legislative structure, in particular bicameralism
at the centre and unicameralism in the parts. Quebec retained its upper chamber
until 1968, but the other provinces that had upper chambers (Manitoba, New Bruns-
wick, Prince Edward Island and Nova Scotia) abolished them decades earlier,
partly on grounds of economy but also on the theoretical grounds that they were
redundant.® At the Quebec conference, George Brown argued for provincial
unicameralism, because the new Senate would “extinguish or largely diminish
the Local Legislative Councils” (Pope 1895, 76-7). Almost a century later, Sena-
tor Norman Lambert reiterated the point: “Equal representation in the Senate was
to be the collective equivalent of the original Legislative Councils of the provinces”
(Lambert 1950, 19).

Canada is unusual among federations for the asymmetrical composition of its
national and provincial legislatures. It is a contrast that has seldom elicited schol-
arly comment, although one academic who did reflect on its significance was
Harold Innis: “The governmental machinery of the provinces has been strength-
ened in struggles with the federal government by the gradual extinction of
legislative councils” (Innis 1946, 132). Another observation would be that pro-
vincial politicians today have no experience of second chambers, and thus neither

3 One of the first occasions for a discussion of Senate reform was the Interprovincial
Conference of 1887, called by Honore Mercier, premier of Quebec, and attended by five
of the then seven provincial premiers (British Columbia and Prince Edward Island ab-
sented themselves). Among the resolutions passed was one (number 4) that recommended
the provinces be permitted to choose one half of their senatorial allocation. Another reso-
lution (number 12) advocated the abolition of provincial second chambers because
“experience ... shows that, under Responsible Government and with the safeguards pro-
vided by the British North America Act, a second chamber is unnecessary” (Canada 1951:
Minutes Interprovincial Conference, 1887).
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understanding nor sympathy for their place in the legislative process. The excep-
tion to that generalization is where provinces recognize the value of the Senate as
a forum for opposing policies of the federal government. A recent example saw a
majority of provinces present position papers to the Standing Senate Committee
on Legal and Constitutional Affairs, which either rejected or expressed concern at
the Harper government’
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government, Parliament but more particularly the Conservatives had failed to do
what “the theory of their system required” (HOC Debates, 25 April 1870, 1178).
It should be said, however, that an anemic federal idea was not to be confused
with weak national purpose, as the National Policy bore witness.

When it came to the Senate, however, the Liberals were no different. In this
regard, the Liberal interregnum of 1873-8 is a puzzle. Why did the government of
Alexander Mackenzie — who created the Supreme Court of Canada, secured a
revised commission and set of instructions for the governor general, proposed
ending appeals to the JCPC, and who allowed an expanded provincial franchise
to determine the federal franchise — apparently never contemplate reform of the
Senate? A perverse explanation for Liberal inactivity on the Senate front is this:
more than the Conservatives, the Liberals were provincially minded; more than
the Conservatives, they favoured a local and broadened franchise (even in federal
elections). Uniting these two proclivities in aid of a reformed (most likely, an
elected) Senate would probably have led to the demand for representation by
population in the upper house as well as the lower. And this result would strike at
the very roots of the Confederation compromise.

Canadians like to contrast their history with that of Americans as evolution
versus revolution. This perspective locates the pre-Confederation past on a con-
tinuum leading to the post-Confederation era. Here, in George Etienne Cartier’s
words, was one justification for equal treatment of the Maritime provinces with
Ontario and Quebec when it came to Senate membership:

It might be thought that Nova Scotia and New Brunswick got more than their share
in the originally adopted distribution, but it must be recollected that they had been
independent provinces, and the count of heads must not always be permitted to out-
weigh every other consideration. (HOC Debates 3 April 1868, 455)

No longer independent colonies, Nova Scotia and New Brunswick had become
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representation of each province in the Dominion parliament, was intended to be
made subservient to the right of each colony to adequate representation in view
of its surrender of a large measure of self-government” (Memorandum 1913, ital.
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guarantee that no province should have fewer members of the House of Com-
mons than it had senators.

Here is a Herculean obstacle to any proposed Senate reform that touches upon
the subject of membership numbers. It is also one to whose history reformers
would be advised to pay close attention. None of the impediments to reform listed
in the preceding paragraphs were original to the Constitution Act, 1867. They
occurred because of territorial and demographic expansion, and took the form of
compensation, largely by the central government, to those who did not expect to
grow. (There are parallels here to the history of another fundamental component
to Canadian federalism, and now constitutional guarantee — equalization.)

In addition to the representational nexus between the two chambers of Parlia-
ment, there is a further parliamentary dimension to the conundrum of Senate
reform: Canada is a constitutional monarchy in a system of responsible (cabinet)
government. These are important features in a discussion of the Senate. To begin
with, constitutional monarchy makes explicable — if not acceptable to some —
appointment of senators by the Crown on advice of the prime minister. There is
no need to rehearse the arguments against an appointed upper house. They are
well known. What can be said is that constitutional monarchy offered a practica-
ble method of selecting senators to the upper chamber at a time when there were
few alternatives. Election was not popular in United Canada after the experiment
initiated in the mid-1850s, while selection by provincial legislatures of delegates
from among their numbers to sit at the centre, as was done in nineteenth- century
United States, violated the common sense of Parliament as the supreme legisla-
tive power (as in the UK) and the belief British North Americans held that the
creation of a national parliament marked an important step to constitutional
maturity.

Senate critics have fixed on patronage and partisanship as twin scourges that
come from political domination of the appointment process. Political life in Canada
after 1867 could not have been predicted from colonial experience. Party disci-
pline and long periods of single party domination of government (and thus a
monopoly on patronage) had been unknown in the colonies. Now politics in the
Dominion worked to centralize power in the political executive, that is, the Cabi-
net. The reason why lay in the development of national political parties through
the constituencies, a practice that produced local party notables, who in turn per-
sonified the provincial party at the centre. These people became cabinet ministers
in Ottawa because of n Ottaef*0.P7m0.125rim]TJ14ramentary diaJ2e
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possible in a constitutional monarchical system where treaties and appointments
are the prerogative of the Crown and made on advice of a single (first) minister.
Significantly, for those who look to the Australian Senate as a model for a re-
formed Canadian Senate, these are not part of its powers either.

Nonetheless, the intrastate argument — that federations require a legislative
mechanism to integrate the parts at the centre — remains alive in Canada, where
the Senate does not perform this role. Just how well the upper chambers of Aus-
tralia and the United States fulfill it is another matter. In Platypus and Parliament:
The Australian Senate in Theory and Practice, Stanley Bach makes clear that the
Australian Senate is more accurately described as a house of state parties rather
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[do not] appreciate or understand the workings of the Federal system of Govern-
ment” (Canada. External Affairs, 16 November 1943, 87).°

The central government’s view of the Prairie West as its empire, as testified to
in its retention of the natural resources of Manitoba, Saskatchewan and Alberta
until 1930 and in the use of these resources as in the case of land for national
purposes, such as building the transcontinental railroads, contributed to a sense of
regional grievance that no amount of good fortune afterward appeared able to
moderate. Twenty-five years after the addition of section 92A to the Constitution
Act, 1867, intended to affirm the provinces’ jurisdiction over the exploration, de-
velopment and transportation of non-renewable natural resources, distrust of the
centre on this matter continued. Consider Peter Lougheed’s prediction in a speech
to the Canadian Bar Association in August 2007 that federal environmental and
provincial resource development policies are on a collision course and that the
discord will be “ten times greater” than in the past (Makin 2007).

The tension between the centre and the parts, particularly the western part of
the country, is evident in both cultural and economic spheres. The questions of
denominational schools and of language have roiled relations for over a century.
This happened by making those subjects, which had been at the core of the origi-
nal Confederation settlement, matters that were seen to trespass on provincial
rights (Lingard 1946, 154). The effect was to slow down the rounding out of
Confederation. The same tension, but cast in economic terms — the tariff, freight
rates, the National Energy Policy, the Canadian Wheat Board are examples — goes
a long way toward explaining the regional decline of national parties on the prai-
ries and the rise and perpetuation of third-party opposition from the West in Ottawa.
Here is another factor that contributes to Canada’s Senate being different from its
counterparts in Australia and the United States. Many, maybe most, of the best
known politicians of western Canada have been from neither of the major na-
tional parties. Even if it were the ambition of reformers to make the Canadian
Senate like Australia’s — using Bach’s language, a house of provincial parties —
how could this be done, given the manner of senatorial selection and the condi-
tion of national parties, in some instances almost vestigial, in the provinces?

The effect of the frontier was to increase federal power. Since acquisition of
Rupert’
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new and the unknown, as with the Charter and its interpretation by the courts, it
applies as well to the Constitution, law and rights. This is a subject where the
Senate has a claim to some expertise and experience. Its great advantage is that it
has nothing to do with numbers, either equal or fixed. There is a Canadian pen-
chant for using fixed numbers to offer protection: 65 MLAs each for Canada East
and Canada West after 1840; 65 MPs from Quebec after 1867, all other represen-
tation to be proportionate; an irreducible 75 MPs today; and, as already noted,
s. 41 of The Constitution Act, 1982, which guarantees that no province shall have
fewer senators than it has members of Parliament.

The belief that more means better is not borne out in Senate experience. The
Senate is a chamber of the people but it is not a representative body. A motion by
Senators Lowell Murray and Jack Austin in 2006, to create a fifth Senatorial Di-
vision comprised solely of the province of British Columbia, with twelve senators,
presupposed otherwise (Canada. Senate 2006). (The same motion envisioned a
new prairie region with twenty-four seats — seven each for Saskatchewan and
Manitoba, and ten for Alberta). Implicit in the motion is the assumption that the
Senate is deficient as an institution of intrastate federalism and that increasing the
number of senators from a particular region, as well as the total number (in this
case from 105 to 117), will begin to remedy that condition. Whether British Co-
lumbia is a “region” distinct from the Prairie provinces is open to debate. For
instance, such designation runs counter to intra-regional developments in western
Canada in the last twenty-five years that treat the four western provinces as an
entity with common but not identical economic and regulatory interests in its
relations with the federal government. Even if British Columbia has distinct
public policy interests in its relations with the federal government, it begs the
question whether the Senate is the forum and senators the voice for their effec-
tive expression.

Increasing numbers in one region does not deal with the criticism of inequity
elsewhere, a reality the federal government confronted also in the House of Com-
mons in 2007 with its Bill C-56, “An Act to Amend the Constitution Act, 1867
[Democratic Representation].” In part this is the other, or Commons, side of the
“senatorial floor” guarantee adopted as a constitutional amendment in 1915. The
upper house ceiling on Commons representation for a province amounts to a con-
tinuing distortion to the principle of rep-by-pop. John Courtney, who is the authority
on this matter, has shown that, for example, “if on the basis of the 2001 census
Ontario had been awarded one seat for every 33,824 people (as was the case for
Prince Edward Island), it would send 337 MPs to Ottawa—a larger delegation
than the current House of Commons”(Courtney 2007, 11). The Harper Govern-
ment’s way of dealing with this matter is the way of past governments —
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Although elected politicians took the decisions, it was the unelected Senate
which provided the keystone for modern Canada’s structure of representation. A
maze of compromises, deals and agreements, its architecture is central to the co-
nundrum of Senate reform. Central but inadequately acknowledged, since debate
seldom strays from the tried and true. Should the Senate be appointed or elected,
and, in either case, should this be done at the centre (nationally) or in the parts
(provincially)? Should the tenure of senators be limited to terms, of whatever
length, as opposed to a mandatory retirement age? When it comes to function,
should the Senate be limited to a delaying or suspensive veto only, like its West-
minster counterpart, or should weighted voting be introduced for measures in
specific categories (for example, use of the federal spending power), or double-
majority voting on measures of “special linguistic significance,” or should the
Senate be given power to approve order-in-council appointments as well as con-
sent to treaties?

Proposed reforms come and go, and come again, but always with the same
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Another part of the explanation can be found in the constitutional indetermi-
nacy of the Senate’s role and function. One reason there are so many different
proposals for its reform is that there is great latitude, even ambiguity, about what
the chamber might be expected to do. Although it may be a factually incorrect
statement, almost everyone agrees that the job of the House of Commons is “to
make laws that are acceptable to the public.” In a bicameral Parliament, the Sen-
ate is a legislative chamber but with one important limitation on its activities:
Section 53 of The Constitution Act, 1867, states that appropriation measures must
originate in the House of Commons. Otherwise, the Senate’s powers are those of
the Commons, with the conventional limitation that it shall not act in a manner to
thwart the will of the people as expressed by their elected representatives. Here is
“the space,” if you will, for sober second thought, even sober first thought — the
Senate as an investigative and deliberative chamber, bringing to bear on public
policy the weight of long experience and broad knowledge.

In 1980 the Supreme Court of Canada was asked by the federal government to
give its opinion on the authority of Parliament to amend the constitution unilater-
ally as regards the Senate (Canada. Supreme Court of Canada, 1980). At issue
was the Trudeau government’s constitutional reform package of 1978 — Bill C-
60, the Constitutional Amendment Bill, which among other matters provided for
a House of the Provinces, in place of the Senate, with members indirectly elected
by provincial legislative assemblies and the House of Commons. The details of
that proposed reform of thirty years ago are immaterial, except for the long reach
of the Court’s opinion in two respects. First, it said that “it is clear that the inten-
tion [of the Fathers of Confederation] was to make the Senate a thoroughly
independent body which could canvass dispassionately the measures of the House
of Commons” (77). Further, it stated that “the Senate has a vital role as an institu-
tion forming part of the federal system ...Thus, the body which has been created
as a means of protecting sectional and provincial interests was made a participant
of the legislative process” (56).

“Thoroughly independent,” and “an institution forming part of the federal sys-
tem ... [as well as] a participant in the legislative process.” These phrases have
come to severely test proposals for Senate reform. Unlike the general procedure
for amending the Constitution, as set down in s. 42 (that is, support from seven
c*-0. partTa participant in the legislative process[85 TcO Tw(¥Tj9me to severely test propfpy
T
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Senators may hold office until age 75; with the hereditaries gone, members of
the Lords (for the time being) are appointed for life. What conclusion is to be
drawn from these facts? That Canada is not a democracy? That Great Britain has
never been a democracy? If the questions sound extreme, they are meant to, for
they underline an essential aspect of the conundrum of Senate (and Lords) re-
form: there is no popular will, no popular movement to make it happen, because
there is insufficient discontent with the status quo. Attempts at Senate reform
have no staying power. Triple-E, which had some claim to a popular component,
although regionally concentrated, appears to be fading.

Everybody, when asked, will dismiss an appointed Senate, but nobody, when
left alone, will do anything about changing the Senate. Senate reform is a pre-
occupation of academics and bureaucrats. Of 24 relatively recent proposals on
the subject, 15 are the product of governments, royal commissions or legislatures.
Three others come from political parties. Concern about strengthening the mecha-
nisms of intra-state federalism or institutionalizing intergovernmental relations
through a recast Senate have no popular appeal, or understanding. It is an
incomprehension proponents of such schemes do little to dispel (Canada. Library
of Parliament. Stilborn 1999).

Increasingly, debate about Senate reform has less to do with maintaining the
tapestry of federalism (the focus of reform activity in the last quarter of the last
century), than it has with an evolving sense of constitutionalism which, as the
Supreme Court of Canada opinion of 1980 demonstrates, preceded the adoption
of the Canadian Charter of Rights and Freedoms but which has been reinforced
by it. Proponents of term limits for senators or of advisory elections to determine
the nominee for appointment by the governor-in-council find the debate that re-
sults from this change in register conducted at a level of constitutional abstraction
distant from the object they seek. Thus the frustration evident in Mr. Harper’s
remark to the Australian Senate — that Canadians suffer from “[Australian] Sen-
ate envy” (Galloway 2007).

The irony of recent debates on Senate reform is hardly subtle —
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to overrule the independent opinion of the upper house by filling it with a number of
its partisans and political supporters (Macdonald, Canadian Legislative Assembly,
8 February 1865; CFD 79-80).

When he said this, Macdonald was the leader of the majority party in the pro-
vincial assembly. He was in his prime. He could expect to lead the Conservatives,
the province, and if all went as expected the new country for years to come. Yet
here he is defending the rights of the opposition parties, that is, the Independents,
the Liberals, and the Rouges. He wants the new nation to have an effective Parlia-
ment including an effective upper house, with powers secured by the law of the
Constitution.

To sum up: Parliament’s inclusiveness is ensured by the outstanding fea-
tures of the Westminster system: first, that members (including senators) must
not forget either local or national perspectives in a process of political delib-
eration that protects the political opposition and brings dissenting views into
the open; and second, that the Upper Chamber has an additional obligation: to
resist attempts by the party in office to use its clout in the Commons to limit
deliberation.

THE DIVISION OF LEGISLATIVE POWERS
I turn to the framers’ second task. Parliament, including the Senate, was not in-

tended to debate all political issues. The Fathers gave each level of government its
“list” of powers. Indeed they adhered to what comes to be called the doctrine of
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Itis hard to imagine a bolder argument on the division of powers than Brown’s:

We are endeavouring to adjust harmoniously greater difficulties than have plunged
other countries into all the horrors of civil war. We are attempting to do peacefully
and satisfactorily what Holland and Belgium, after years of strife, were unable to
accomplish. We are seeking by calm discussion to settle questions that Austria and
Hungary, that Denmark and Germany, that Russia and Poland, could only crush by
the iron heel or armed force. We are seeking to do without foreign intervention that
which deluged in blood the sunny plains of Italy. We are striving to settle for ever
issues hardly less momentous than those that have rent the neighbouring republic
and are now exposing it to all the horrors of civil war. (ibid., 14)

Is there anyone in Canada today who claims to have the one and sovereign
remedy for civil strife and the contestation of what we now call “identities”?
Brown is contending that the Fathers of Confederation found a remedy for what is
perhaps the greatest political ill of modern regimes, a remedy that had eluded
Europe and eluded the United States.

Note that he was not proposing to rely on civility or enlightened attitudes as
means to forestall strife. He was certainly not saying in the manner of today’s
multiculturalists merely that individuals should be polite or that groups should
get to know one another better. He believed that civility had failed utterly in the
united Province of Canada. He spoke of “agitations in the country” (the Province
of Canada), “fierce contests” in the Legislative Assembly, and “the strife and the
discord and the abuse of many years” (ibid., 285). The remedy that he and the
French Canadians devised was wholly institutional. To repeat: the proposal was
to allocate to the general government, that is, the Parliament of Canada, the issues
of concern to everyone in the federation without exception and to relegate exclu-
sive and particular matters to the provinces.

Cartier presents the complementary argument. Forbidding the general legisla-
ture power to deliberate on particular issues would strengthen the provincial
legislatures, better enabling them to preserve provincial particularities:

Some parties pretended that it was impossible to carry out federation, on account of
the differences of races and religions. Those who took this view of the question
were in error. It was just the reverse. It was precisely on account of the variety of
races, local interests etc., that the federation system ought to be resorted to and
would be found to work well (Cartier, Canadian Legislative Assembly, 8 February
1865; CFD 285).

H.V. Langevin makes the same point: “Under the new system ... our interest in
relation to race, religion and nationality will remain as they are at the present
time. But they will be better protected” (Langevin, Canadian Legislative Assem-
bly, 21 February, 1865; CFD 235). He then continues, supporting Brown’s
contention: in the legislature of the general government of the federation, “there
will be no questions of race, nationality, religion, or locality, as this legislature
will only be charged with the great, general questions which will interest alike the
whole federacy and not one locality only” (ibid., 297-8). The better protection for
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particularity at the provincial level depends on the exclusion of particularity from
the federal Parliament. Langevin, Cartier, and Brown are as one on this point. It is
a pleasure to see them, political enemies of old, working so deftly together to
secure approval for the union resolution. Here is another passage from Brown’s
speech:

Mr. Speaker, | am ... in favour of this scheme because it will bring to an end the
sectional discord between Upper and Lower Canada. It sweeps away the boundary
line between the provinces so far as regards matters common to the whole people —
it places all on an equal level — and the members of the federal legislature will meet
at last as citizens of a common country. The questions that used to excite the most
hostile feelings among us have been taken away from the general legislature and
placed under the control of the local bodies. No man hereafter need be debarred
from success in public life because his views, however popular in his own section,
are unpopular in the other — for he will not have to deal with sectional questions; and
the temptation to the government of the day to make capital out of local prejudices
will be greatly lessened, if not altogether at an end (Brown, Canadian Legislative
Assembly, 8 February, 1865; CFD 288-9).

The hope was that because the general legislature dealt with — and dealt only
with — matters concerning everyone, it would make of the various colonial
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We cannot return to the original plan in all its details. But we can do much to
avoid measures that would further erode the Senate’s powers as an inclusive and
equalitarian deliberative body. If we take our cue from the Fathers of Confedera-
tion we will not set aside seats in the upper house for particular interests and
groups. The role of the Senate is not to drag into national politics matters that
would be better left in the private sphere, or better looked after by provincial and
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FEDERAL SECOND CHAMBERS COMPARED

Ronald L. Watts

Dans cet article, I’auteur effectue une analyse comparative de secondes chambres
au sein de différentes fédérations. 1l souligne quatre aspects principaux : (1) la
relation entre le bicaméralisme et le fédéralisme; (2) une comparaison entre les
différentes méthodes de nomination, la composition, les pouvoirs et les roles des
secondes chambres législatives fédérales; (3) I’influence des partis politiques sur
le fonctionnement des secondes chambres fédérales; et (4) la question de savoir
si les secondes chambres fédérales facilitent ou limitent les processus
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characteristic feature of a federation (see, for instance, King 1982, 44; Davis 1978,
142; Amellier 1966, 3). Amellier (1966, 3) for instance, argued a priori that “In
federal states no choice [between unicameral and bicameral systems] is open be-
cause [federations] are by definition two-tier structures.”

If such statements are meant to argue that only federations instance a bicameral
legislature, then this is clearly mistaken. As King (1982, 94) notes, a great many
non-federal states have featured legislatures divided into two or more bodies. For
instance, the British, French, Dutch and Japanese Parliaments are just a few of the
many non-federal states that are bicameral or multicameral (see also Megan Russell
2000).

If the point of Amellier’s statement is to argue that all federations have bicam-
eral legislatures, then clearly this too is mistaken. Indeed, of the some 24 current
federations generally so identified (see Griffiths 2005), five do not have bicam-
eral legislatures: these are the United Arab Emirates, Venezuela, and the small
island federations of Comoros, Micronesia, and St. Kitts and Nevis. Until its re-
cent division, Serbia-Montenegro also had a unicameral federal legislature. Earlier,
prior to the secession of Bangladesh, Pakistan also had a unicameral federal leg-
islature in which the two provinces were equally represented. Even where there
has been a federal second legislative chamber the principle of equality of repre-
sentation of the constituent units of a federation in a second federal chamber has
not been universally applied. Among the many exceptions are Canada, Germany,
Austria, India, Malaysia, Belgium and Spain. It would seem, therefore, that it is
inappropriate to regard a bicameral federal legislature as a definitive characteris-
tic of federations.

Nevertheless, it has to be noted that the principle of bicameralism has been
incorporated into the federal legislatures of most federations. Most federations
have found a bicameral federal legislature to be an important institutional feature
for ensuring the entrenched representation of the regional components in policy
making within the institutions of “shared rule” that are an important element for
the effective operation of a federation.!

In establishing bicameral federal institutions, subsequent federations have been
influenced by the example of the precedent of the United States. Debate over
whether representation in the federal legislature should be in terms of population

L Following Elazar (1987), the essence of federations has often been described as a
combination of “shared rule” and “self-rule.” The concept of “shared rule” has been open
to some ambiguity, however. As Elazar used the term, the combination referred to institu-
tions and processes by which citizens in different territories related directly to the common
institutions for dealing with shared problems, while retaining self-rule on other matters
through the governments of the constituent units. Some commentators have interpreted
“shared rule” to refer, not to the citizens, but to the constituent governments. The latter,
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or in terms of the constituent states was intense at the time of the creation of the
first modern federation in the United States. The clash between the proponents of
these two positions had brought the Philadelphia Convention to a deadlock, and
this impasse was finally resolved only by the Connecticut Compromise whereby
a bicameral federal legislature was established with representation in one house,
the House of Representatives, based on population, and representation in another
house, the Senate, based on equal representation of the states with the senators
originally elected by their state legislatures. This, it was believed, ensured that
differing state viewpoints would not be overridden simply by a majority of the
federal population dominated by the larger states.?

Since then, most (though not all) federations have found it desirable to adopt
bicameral federal legislatures. But while most federations have established bi-
cameral federal legislatures, there has been in fact an enormous variation among
them in the method of selection of members, the regional composition, and the
powers of the second chambers, and consequently of their roles. The next four
sections of this paper will deal with those four aspects, which are also summa-
rized in two tables. Table 1 sets out the varieties of these elements that have existed
in various federations, and table 2 summarizes the particular combination of ele-
ments in each of the federal second chambers in a representative selection of ten
federations and quasi-federations. It should be noted that the Latin American fed-
erations have generally followed the pattern of the United States, with senators
directly elected, states equally represented but by three senators each (with some
additional senators nationally elected in Mexico), and strong veto powers. What
stands out in these tables is the enormous degree of variation elsewhere.

SELECTION OF MEMBERS OF FEDERAL SECOND CHAMBERS
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TABLE 1

Ronald L. Watts

Variations in Selection, Composition, Powers and Role of Second Chambers in

Selected Federations

Selection

Composition Powers

Role

1. Appointment by federal
government (no formal
consultation) (e.g. Canada
term until age 75,
Malaysia 63% of seats)

2. Appointment by federal
government based on
nominations by provincial
governments (e.g.
Canada: Meech Lake
Accord proposal)

3. Appointment ex officio
by state government (e.g.
Germany, Russia 50% of
seats, South Africa 40%
of seats)

4. Indirect election by
state legislatures (e.g. US
1789-1912, Austria,
Ethiopia, India, Pakistan,
Malaysia 37% of seats,
Russia 50% of seats,
South Africa 60% of
seats)

5. Direct election by
simple plurality

(e.g. Argentina, Brazil,
Mexico 75% of seats,
US since 1913)

6. Direct election by
proportional
representation (Australia,
Nigeria, Mexico 25% of
seats)

7. Choice of method left
to cantons (e.g.
Switzerland: in practice
direct election by
plurality)

8. Mixed (e.g. Belgium,
Ethiopia, Malaysia,
Mexico, Russia, South
Africa, Spain)

1. Absolute veto with
mediation committees
(e.g. Argentina, Brazil,
Mexico, Switzerland,
USA)

1. Equal “regional”
representation (e.g.
Canada for groups of
provinces)

2. Equal state 2. Absolute veto on
representation (e.g.

Argentina, Australia,

Brazil, Mexico, 37%

of Malaysian senate,

Nigeria, Pakistan 88%

of seats, Russia, South

Africa, USA)

3. Two categories of
cantonal representation
(e.g. Switzerland: full
cantons and half
cantons)

4. Weighted state
voting: four categories
(e.g. Germany: 3, 4,5
or 6 block votes)

5. Weighted state
representation:
multiple categories
(e.g. Austria, India)

6. Additional or special
representation for
others including
aboriginal (e.g.
Ethiopia, India,
Malaysia, Pakistan)

7. A minority of
regional representatives
(e.g. Belgium, Spain)
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TABLE 2
Selection, Composition, and Powers of Some Federal Second Chambers

Argentina Senate: elected by direct vote; one-third of the members elected every two years
to a six-year term; absolute veto.

S e n a
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TABLE 2
(Continued)

Pakistan Senate: 100 seats indirectly elected by provincial assemblies to serve 4-year
terms. Of the 22 seats allocated to each province, 14 are general members, 4 are
women and 4 are technocrats. Federally Administered Tribal Areas (FATAS) and
the Capital Territory fill seats through direct election, with 8 seats given to the
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In those federations where the members of the federal second chamber are
directly elected, generally they are representative of the interests of the regional
electorates. Where they are indirectly elected by state legislatures they are also
generally representative of regional interests although regional political party in-
terests also play a significant role. Where, as in the German case, they are ex
officio instructed delegates of the constituent governments, they represent prima-
rily the views of the dominant parties in those governments and only indirectly
those of the electorate. Where senators are appointed by the federal government,
as in Canada and to a large extent in Malaysia, they have the least credibility as
spokespersons for regional interests, even when they are residents of the regions
they represent. Federal appointment does, however, provide a means for ensuring
representation of some particular minorities and interests who might otherwise
go unrepresented. It was for that reason that the Indian constitution specifically
provided for 12 such appointed members out of an overall total of 250 members
in the Rajya Sabha and the Malaysian constitution currently provides for 43 out
of 69 senators to be appointed by the federal government. The mixed basis of
selection of senators in Spain and Belgium represents political compromises in-
tended to obtain the benefits of the different forms of selection for members of
the federal second chamber.

BASIS OF REGIONAL REPRESENTATION IN COMPOSITION
OF FEDERAL SECOND CHAMBERS

It is often assumed that equality of state representation in the federal second cham-
ber is the norm in federations. In only nine of the federal second chambers in the
federations specifically referred to in tables 1 and 2 are the states strictly equally
represented, however. These are the United States, Australian, Argentinean, Bra-
zilian, Mexican, Nigerian, Pakistani, Russian and South African senates. In most
other federations where there is not equality of constituent unit representation,
there is, however, some effort to weight representation in favour of smaller re-
gional units or significant minorities. On the other hand, account has also been
taken of the unequal consequences of equal state representation (for an analysis
of the consequences of equal state representation in the US Senate see Lee and
Oppenheimer (1998)). Switzerland basically has equal cantonal representation in
the Council of States although “half cantons” are distinguished: these have only
one member instead of two. In the Malaysian senate the seats filled by indirectly
elected senators are equally distributed among the states, but the substantial pro-
portion that are filled by centrally appointed senators have not followed a consistent
pattern of balanced state representation, thus the net effect has been one of con-
siderable variation in state representation. In most other federations the population
of the units is a factor in their representation in the federal second chamber, al-
though generally this has been moderated by some weighting to favour the smaller
units. There have been various degrees of weighting. In Germany, the constitu-
tion (article 51) establishes four population categories of Lander having three,



42 Ronald L. Watts

range of state representation is wider: for example, 31:1 in India and 12:3 in
Austria. In Belgium the differential representation of each Community and Re-
gion in the senate is specified in the constitution, but for some especially significant
issues the constitution (art. 43) requires majorities within both the French-speaking
and Dutch-speaking members in the Senate (as well as within the House of Rep-
resentatives). Canada, as is the case with so much about its Senate, is unique
among federations in basing senate representation on regional groups of prov-
inces with the four basic regions having 24 seats each, plus an additional 6 for the
province of Newfoundland and Labrador and one each for the three Territories.

POWERS OF SECOND CHAMBERS RELATIVE TO
THE FIRST CHAMBERS

Where there is a separation of powers between the executive and the legislature,
as in the U.S.A., Switzerland, and the Latin American federations, normally the
two federal legislative houses have had equal powers (although in the USA the
Senate has some additional powers relating to ratification of appointments and
treaties). Where there are parliamentary executives, the house that controls the
executive (invariably the chamber based on population) inevitably has more power.
In these federations the powers of the second chamber in relation to money bills
are usually limited. Furthermore, in the case of conflicts between the two houses
provisions for a suspensive veto, for joint sittings where the members of the sec-
ond chamber are less numerous, or for double dissolution have usually rendered
the second chamber weaker (see table 1, column three, for examples). This has
sometimes raised questions within parliamentary federations about whether their
second chambers provide sufficient regional influence in central decision making.
This concern is reinforced by the usually greater strength of party discipline within
parliamentary federations. Nonetheless, some of the federal second chambers in
parliamentary federations, such as the Australian senate and the German
Bundestrat, have been able to exert considerable influence. The particular mem-
bership of the German Bundestrat and the fact that its constitutional absolute veto
over all federal legislation involving administration by the Lander has in practice
applied to more than 60 percent of all federal legislation, have been major factors
in its influence. Concerns about the resulting deadlocks have led to currently pro-
posed reforms intended to limit this.
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governments and because its suspensive veto power over all federal legislation
and absolute veto over federal legislation affecting state legislative and adminis-
trative responsibilities has given it strong political leverage. This model heavily
influenced the South Africans in the design of their national second chamber in
the new constitution adopted in May 1996, although some significant modifica-
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understanding the very nature of federations. The interaction of political parties
with federal structures is, therefore, particularly important. Political parties tend
to be influenced by both institutional characteristics, particularly the executive-
legislative relationship and the electoral system, and by the nature and
characteristics of the diversity in the underlying society. There are four aspects of
political parties that may particularly affect their operation within a federation:
1) the organizational relationship between the party organizations at the federal
level and provincial or state party organizations, 2) the degree of symmetry or
asymmetry between federal and provincial or state party alignments, 3) the im-
pact of party discipline upon the representation of interests within each level, and
4) the prevailing pattern for progression of political careers.

In terms of party organization, the federal parties in the United States and es-
pecially Switzerland have tended to be loose confederations of state or cantonal
and local party organizations. This decentralized pattern of party organization
has contributed to the maintenance of non-centralized government and the promi-
nence in their federal legislatures, and particularly their second chambers, of
regional and local interests. Nevertheless, in recent years the voting pattern in the
US Senate has tended to be more dominated by party interests than state interests.
In the parliamentary federations, the pressures for effective party discipline within
each government, in order to sustain the executive in office, have tended to sepa-
rate federal and provincial or state branches of parties into more autonomous
layers of party organization. This tendency appears to have been strongest in
Canada. The ties between federal and regional branches of each party have re-
mained somewhat more significant, however, in such parliamentary federations
as Germany, Australia and India. In the case of Belgium, the federal parties have
in fact become totally regional in character, with each party based in a region or
distinct linguistic group.

In virtually all of these federations there is a degree of asymmetry in the align-
ment of parties at the federal level and the alignments of parties within different
regional units. Within different regions, the prevailing alignment of parties in
regional politics has often varied significantly from region to region and from
federal politics. These variations in the character of party competition and pre-
dominance in different regional units have usually been the product of different
regional economic, political and cultural interests, and these regional variations
in prevailing parties have contributed further to the sense of regional identifica-
tion and distinctiveness within these federations.

The presence or absence of strong party discipline in different federations has
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more openly expressed and deliberated in the latter cases, although that has not
necessarily meant that they are translated any more effectively into adopted policies.

Here, it is clear that there has been considerable variation among federations in
the impact of political parties on the operation of their federal second chambers.
Whether due to the pressures for party discipline within parliamentary federa-
tions, or the emphasis upon party representation in proportional representation
electoral systems, or the combined effect of both, party considerations have tended
to override regional differences (although not totally) within federal second cham-
bers. This has especially been the case where party representation has differed
between the two houses. A particularly notable example of clashing party repre-
sentation between the two federal legislative chambers in recent years has been
the operation of the German Bundesrat. Indeed, this tendency there has led to
pressures for reform. Even in federations where the separation of powers exists
between executive and legislature resulting in less pressure for strict party disci-
pline, there has been an increasing tendency for polarization along ideological
rather than regional lines, as has become apparent within the US Senate. Gener-
ally, the net effect of the impact of the operation of political parties has been to
moderate (although not eradicate) the role of federal second chambers as a strong
voice for regional interests in federal policy making.

An area that illustrates the contrasting representational patterns in different
federations is the differences in the normal pattern of political careers. In some
federations, most notably the United States and Switzerland, the normal pattern
of political careers is progression from local to state or cantonal and then to fed-
eral office. Presidential candidates in the US, for instance, have usually been
selected from among governors or senators rooted in their state politics. By con-
trast, in Canada, few major federal political leaders have been drawn from the
ranks of provincial premiers, and it is the norm for Canada’s most ambitious poli-
ticians to fulfill their entire careers solely at one level or the other, either in federal
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alternative arenas for citizen participation, and provide for governments that are
smaller and closer to the people. In this sense federalism is “demos-enabling” and
hence might be described as “democracy-plus.”

From a liberal-democratic point of view, by emphasizing the value of checks
and balances and dispersing authority to limit the potential tyranny of the major-
ity, federal second chambers contribute to the protection of individuals and
minorities against abuses (Federalist Papers, No. 9). Furthermore, as Lipjhart
(1999) has noted, the checks on democratically elected majorities imposed by
federal second chambers have often pushed these federations in the direction of
“consensus” democracy, contributing to the accommodation of different groups
in multinational federations. Indeed, as Burgess (2006, 206) comments, the ac-
ceptance in most federations of the need for federal second chambers points to
the vitality and recognition in these federations of the distinct demoi in their vari-
ous constituent units.

Switzerland, with its extensive application of the processes of direct democ-
racy in relation to legislation both at the cantonal and the federal levels, represents
a special case. These processes give the citizens in relation to both levels of govern-
ment the opportunity to accept or reject constraints, and the operation of direct
democracy has had an important impact upon the operation of political parties in
both federal legislative houses.

CONCLUDING SUMMARY

While bicameral federal legislatures are not a definitive characteristic of federa-
tions, most federations have found it desirable to establish bicameral federal
legislatures to provide an entrenched institution for the representation of distinct
territorial demoi in federal policy-making. A review of second federal legislative
chambers makes it clear, however, that there is an enormous variety among fed-
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HARPER’S SENATE REFORM:
AN EXAMPLE OF OPEN FEDERALISM?

Nadia Verrelli

Cet article compare les efforts fournis par le Premier ministre Harper en ce qui a
trait a la réforme du Sénat aux efforts fournis par le Premier ministre Trudeau en
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view of federal relations in that the provinces are being actively shut out of the
process of institutional reform. In fact, despite Harper’s intention to achieve a
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It may seem that Trudeau was much bolder in his attempt to reform the Senate
by asserting an ability to do so under s. 91(1) of the British North America Act,
1867. Yet Harper, by preferring to pursue reform through legislation passed by
Parliament, would achieve a very similar end result: the exclusion of the provinces
from the reform process and a repudiation of the long-established principles of
constitutionalism and federalism in Canada. Indeed, the approaches of both the
Trudeau and Harper governments ignore a role for the provinces in the federation
by denying them a voice in determining how the federalism principle of regional
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Four of the ten provinces — Ontario, Quebec, New Brunswick, and Newfound-
land and Labrador —
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When discussing Harper’s Senate proposals, then, in addition to considering
the constitutional element of the proposal, we must also consider the federalism
factor. Harper describes himself as a proponent of open federalism. Yet, despite
this, the attempts of the Mulroney government to reform the Senate appear to be
more “open” than Harper’s as they included a provincial voice through federal-
provincial negotiations. Harper’s approach contradicts the way Canadian
federalism vis-a-vis Senate reform has evolved over the past two decades, and
ignores the authoritative understanding of the relationship between the Canadian
federation, the Senate, and the federal government rendered by the Supreme Court
in 1980. In a similar fashion to Trudeau, then, Harper is attempting to circumvent
constitutional practices and obligations. And as with Trudeau, there is little indi-
cation that employing a strategy that circumvents the established mechanisms for
reform will produce a more open federalism.
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governments, or selected by a variety of processes. In Canada, despite the almost
equal formal constitutional powers of the Senate, in practice its lack of electoral
legitimacy — in contrast to the democratic legitimacy accruing to the House of
Commons - has induced senators to play a secondary role on most occasions.
Would a Senate, composed of ambitious politicians with an ultimately electoral
base and with their individual importance enhanced by a smaller chamber than
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by the Canadian Supreme Court when it declared in 1978 that “the Senate has a
vital role as an institution forming part of the federal system ... thus, the body
which has been created as a means of protecting sectional and provincial interests
was made a participant of the legislative process.” Given the current weakness of
the Senate in performing this federal role, Senate reform is in fact important and
urgent.! Reform is needed to make more effective the federal coherence of Canada.
As one of the most decentralized federations in the world, we need not only pro-
vincial autonomy, but federal institutions that bring provincial views more
inclusively into federal decision making rather than depending solely on the proc-
esses of executive federalism. Reform to achieve this may require elections to the
Senate by a different electoral process than that used for the House of Commons,
but also a more rational basis of representing regional and provincial interests,



WHITHER 91.1? THE CONSTITUTIONALITY
OF BILL C-19: AN ACT TO LIMIT
SENATE TENURE

Don Desserud

Les propositions de réforme du Sénat sont mieux régies sous la formule
d’amendement général du paragraphe 38(1) de la Loi constitutionnelle de 1982,
selon lequel il est nécessaire d’obtenir le consentement du Parlement et d’au
moins 7 provinces dont le total des populations doit représenter au moins 50
pourcent du total des populations de I’ensemble des provinces. Pour affirmer
ceci, I’auteur s’intéresse a I’article 44 de la Loi constitutionnelle de 1982, a
I’obligation du gouvernement fédéral imposée par I’article 42, et aux conséquences
de la réforme du Sénat sur le systeme gouvernemental. La tentative du
gouvernement fédéral de réformer le Sénat en se servant de loi ordinaire peut
étre pergu comme une violation du principe légal que les gouvernements ne doivent
pas essayer de faire de maniere indirecte ce qu’ils ne peuvent pas faire de maniére
directe.

It’s supposed to be hard. If it wasn’t hard, everyone would do it. The hard ... is what
makes it great.
Tom Hanks as Jimmy Dugan in the film A League of Her Own

INTRODUCTION

Prime Minister Stephen Harper’s Conservative government wishes to reform the
Senate. However, the government is clearly aware that constitutional change is a
tedious process in Canada, particularly when the provinces become involved, and
so hopes to accomplish some of its reforms unilaterally. Bill C-19, “An Act to
amend the Constitution Act, 1867 (Senate tenure)” would abolish a senator’s
mandatory retirement at age 75 and limit tenure to an eight-year, non-renewable
term. The Government maintains that section 44 of the Constitution Act, 1982,
which gives Parliament the exclusive power to “make laws amending the
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Constitution of Canada in relation to the executive government of Canada or the
Senate and House of Commons,” provides sufficient amendment authority for
these reforms.

However, were C-19 enacted, the changes to the Senate could be broad, far-
reaching and have the potential to affect provincial interests. As such, these reforms
are more properly conducted under the amending formula found in section 42,
under which an amendment to the constitution in relation to “the powers of the
Senate and the method of selecting Senators” must be “made only in accordance
with subsection 38(1).” Amendments made under section 38.1 require, in addi-
tion to the approval of Parliament, the consent of at least seven provinces (or two
thirds), with an aggregate population of 50 percent or more of the provincial total.
That the government has chosen not to take this admittedly more cumbersome
route for the proposed reforms will deprive the country of an opportunity to fully
assess their merits, and prevent the provinces from having a say in changes to an
institution in which they have an important stake. Indeed, the government’s at-
tempt to avoid the restrictions imposed by section 42 can be seen as a violation of
the constitutional principle that governments must not attempt to accomplish in-
directly what they are constitutionally forbidden to do directly.! At least, such
will be my argument.

LEGISLATIVE BACKGROUND

The government began this latest round of Senate reform with Bill S-4, also titled
“An Act to amend the Constitution Act, 1867 (Senate tenure),” and which re-
ceived first reading in the Senate on 30 May 2006. Like C-19, S-4 would abolish
mandatory retirement at age 75, and senators would serve an eight-year term.
However, under S-4, this term would be renewable. On 28 June 2006, S-4 was
referred to a hastily assembled Special Committee on Senate Reform for a “pre-
study” of the “subject matter” of the Bill. The Special Committee was also to
consider Senate reform in a wider context, including whether representation from
western Canada should be increased. After conducting hearings in September
2006, the Special Committee delivered its report in which it agreed with the govern-
ment that the proposed limitations on senator tenure were within the powers
assigned to Parliament under section 44.

L This principle is known as “colourability.” See Albert S. Abel, “The Neglected Logic
of 91 and 92,” The University of Toronto Law Journal 19, no. 4. (1969): 487-521 (494,
n.18), and Bora Laskin, Canadian Constitutional Law: Cases, Text and Notes on Distri-
bution of Legislative Power
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After receiving second reading 20 February 2007, S-4 was then referred to the
Senate’s Standing Committee on Legal and Constitutional Affairs. After conclud-
ing its hearings, the Standing Committee reported that the constitutional
implications for S-4 were unclear and undetermined. So, when the Standing Com-
mittee tabled its report on 12 June 2007, it made the sensible recommendation
“[t]hat the bill, as amended, not be proceeded with at third reading until such time
as the Supreme Court of Canada has ruled with respect to its constitutionality”
(Spano 2007, 10). Otherwise, the Standing Committee accepted limited terms in
principle but recommended they be increased from 8 years to 15 and made non-
renewable. They also wished to reinstate the mandatory retirement age of 75 years.

The government, however, declined to consult the Supreme Court on the con-
stitutionality of the legislation, and instead on 13 November 2007 introduced a
modified version of S-4 in the House of Commons. This was Bill C-19. The prob-
able strategy in reintroducing what is almost the same bill in the House of Commons
rather than the Senate is that it will likely receive strong support in the lower
house, making it then difficult for the Senate to reject the bill. In any case, the
new bill does incorporate the Senate’s recommendation that senatorial terms be
non-renewable, thereby answering one of the concerns raised by the Standing
Committee that the Senate’s independence would be compromised were serving
senators to become preoccupied with their term renewal. However, except for
sitting senators, the bill did not retain mandatory retirement nor did it accept the
recommendation that terms be set at 15 rather than eight years. Under C-19, then,
current senators would continue to serve until they reached age 75, while senators
appointed after the act came into effect would serve until they completed eight
years of service regardless of their age. Finally, subsection 29.2 of the proposed
amendment would provide for interrupted terms. This would allow a senator to
leave the Senate to serve as an MP, but then complete the remaining years of his
or her Senate term at a later date.

Supplementing C-19 is Bill C-20,
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the winner as a senator. The bill merely provides for a “consultation.” In spirit and
intent, this bill certainly violates section 42, under which changes in the method
of selecting senators require the use of section 38. However, since it does not
attempt to force the governor general to accept the results of these plebiscites, C-
20 — technically anyway — is not a violation of section 42. Bill C-19, however,
does not allow for such a technicality. Were C-19 merely to encourage senators to
serve for only eight years, perhaps by providing for a significant compensation if
a senator were to then retire, it would not change then the character of the Senate
or its appointments. Senators could ignore the incentive, just as under C-20 the
government and the governor general could ignore the preference of a province’s
electors for a Senate appointment.®

GOVERNMENT’S ARGUMENT

The government maintains that limiting Senate tenure falls within its exclusive
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was an amendment to the BNA, 1867 through the BNA, 1949 (2). However, the
Constitution Act, 1982 repealed the BNA, 1949 (2), and the government argues
that with this repeal section 91.1 was (mostly) replaced by section 44.* Specifi-
cally, the powers that accrued to section 44 certainly included the power to limit
Senate tenure, as was used to impose retirement at age 75 with the Constitution
Act, 1965. The government acknowledges that section 44 does not expand the
powers provided under 91.1. But, as the 1965 Act showed, section 44 doesn’t
need to because 91.1 provided sufficient power to limit Senate tenure.

Finally, the government argues that changing the term of a senator affects nei-
ther the powers nor the method of selecting senators, as described under section
42. Senators will still be “summoned” by the governor general on the recommen-
dation of the prime minister. The length of their tenure does not legally affect this
summons, or any associated processes. As well, whether a senator serves fena7992 Tw[
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involvement. But in striking such a balance, the framers demoted Parliament’s
unilateral power to amend the constitution from its former status as residuary and
general. The general formula is now found instead under section 38, where amend-
ing powers are shared with the provinces.

In the final section of the paper, | will argue that the Senate’s place in the
Canadian Constitution is complicated and varied, and so even what appear to be
minor changes to the Senate have the potential to affect a wide range of constitu-
tional matters. As well, the effects of the length of a senatorial term are themselves
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Scott wrote in 1982, “[t]he language of section 44 creating the unilateral federal
procedure is framed in terms distinctly narrower than those of its predecessor,
section 91.1 of the amended 1867 Act” (Scott 1982, 277, n. 94). | would go so far
as to say that the amending formulas should be seen not just as the repeal of the
powers granted to Parliament under the BNA,1949 (2), but their refutation. Any
argument that suggests that under the 1982 formulas Parliament retained the amend-
ing powers formerly found under 91.1 must acknowledge that the provinces never
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Canadian Citizenship Act, 1947, the new Letters Patent outlining the power of the
governor general — now issued under the Great Seal of Canada (1947)° — as well
as the 1947 JCPC decision that would give birth to the Supreme Court Act, 1949.%°
Also worth mentioning is the BNA, 1949 (1), which brought the colony of New-
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amending procedures.” Were the federal and provincial governments able to agree
on such procedures, “the federal power granted by the 1949 amendment would be
ipso facto subject to re-definition and could be limited to its true intent by more
precise terms” (emphasis added).*? So in 1950, St. Laurent convened a dominion-
provincial conference on the Constitution to do just that.

The context for the discussions concerning the new amending formula was to
be a proposal offered by “a sub-committee of experts” back in 1936.* The 1936
proposal had been a somewhat tentative response to the Statute of Westminster
(1931), under which the British Parliament renounced any further legal power
over its former colonies, “the Dominion of Canada, the Commonwealth of Aus-
tralia, the Dominion of New Zealand, the Union of South Africa, the Irish Free
State and Newfoundland.” The intention of the Westminster statute was that these
colonies, now equal members of the Commonwealth, would attend to their own
constitutional affairs by adopting or using exclusively* their own amending for-
mulas. However, the Canadian provinces protested that in the absence of an
agreed-upon amending formula, the statute would provide Parliament with far-
reaching and comprehensive amending powers (Mallory 1982, 58). So, the British
Parliament agreed, for the time being, to act as “a legislative trustee” for Canada
(Laskin 1963, 190).%

The 1936 proposal did not succeed. While some provinces embraced it, others
did not. Nor did the federal government. And then the Depression, followed by
the Second World War, intruded on the constitutional reform process. However,
the 1936 proposal contained several remarkable features which would inform the
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of place in Senate” (ibid., 310). Also included was a provision for a joint session
to override Senate intransigence, revealing that those who drafted the proposal
anticipated that reforms made under it would affect, but might not be accepted by,
that chamber.

Even with the 1936 proposal available as a draft, the 1950 conference failed to
find agreement on a new formula, the provinces themselves disagreeing on how
flexible the amending formula should be (Alexander 1965, 274).1 It would not
be until 1960 before another patriation formula would emerge. This was the Fulton
formula, named after Prime Minister John Diefenbaker’s minister of justice, E.
Davie Fulton, and it was clearly a reaction to the fear that section 91.1 gave Par-
liament far too much power. But the Fulton formula swung the pendulum too far
towards provincial power by insisting all amendments require, in addition to Par-
liament, the support of all ten provinces. So Fulton’s successor, Guy Favreau, was
given the task of finding a compromise. The result was the Fulton-Favreau for-
mula, which emerged in 1964. This formula maintained the general and residuary
amending power of Parliament, but limited the “scope of Parliament’s exclusive
authority.” As well, the proposal established the principle that the provinces had a
stake in any constitutional reforms that were either “linked to or identified with
the federal nature of Canada (e.g., the Senate)”(Meekison 1982, 115-16). This
expanded the previous principle that only those matters directly affecting the prov-
inces should require provincial approval. As well, under the Fulton-Favreau formula
a qualifying phrase was added to the unilateral amending powers of Parliament.
Now, Parliament’s powers to amend “the Constitution of Canada” were clarified
to mean “in relation to the executive Government of Canada, and the Senate and
House of Commons.” Finally, the restrictions on this exclusive power were ex-
panded to include several provisions affecting the Senate.!” Amendments to such
matters would now require the consent of “two-thirds of the provinces represent-
ing at least fifty per cent of the population of Canada according to the latest general
census.”

The Fulton-Favreau formula came very close to being ratified, but in the end
was not. The next attempt at an agreement over patriation would not come until
June 1971, when the federal and provincial governments agreed to a constitu-
tional amendment package named the Victoria Charter. Just like the negotiations
which eventually brought forth the Fulton-Favreau formula, the discussions prior
to the writing of the Victoria Charter focused on “limiting the scope of Parlia-
ment’s exclusive authority to amend parts”(Meekison 1982, 116). Under the
Victoria Charter’s article 53, Parliament retained its right to “exclusively make
laws from time to time amending the Constitution of Canada,” but the Fulton-
Favreau’s restriction remained as well, that is, such power was again clarified to

16 See also Laskin 1963.
17 The text of the Fulton-Favreau formula and proposed amendments is widely avail-
able. See Favreau, The Amendment of the Constitution of Canada.






74 Don Desserud

and remains the subject of some discussion today. In its decision, the Court ruled
that while not all limits on Senate tenure were necessarily ultra vires Parlia-
ment, neither did Parliament have the unilateral right to impose such
limitations. “At some point,” said the Court, “a reduction of the term of office
might impair the functioning of the Senate in providing what Sir John A.
Macdonald described as ‘the sober second thought in legislation’” (Reference
re: Authority of Parliament, 76). Furthermore, Parliament’s unilateral power
to reform the Senate was restricted to “mere housekeeping” changes.? The
Court ruled that the provinces had a stake in the integrity of the Senate and its
ability to function, and so any changes that touched on the Senate’s constitu-
tional role required some level of provincial consent (Smith 1991, 468).
Furthermore, the Court excluded from section 91.1 those matters that could
affect “the federal-provincial relationships in the sense of changing federal and
provincial legislative powers,” as well as “certain sectional and provincial inter-
ests such as the Senate” (Tremblay 1997, 263).

At this point, it would be useful to recap. Over many years of constitutional
negotiations, the provinces achieved several victories. While these victories were
not constitutionally entrenched (a patriation agreement having yet to be achieved),
they nevertheless provided the basis for what would be accomplished in 1982.
These victories were (1) the scope of Parliament’s unilateral amending power
was clarified and restricted so that it applied only to its own institutions; (2) the
Senate was now acknowledged as a special case, that is, a federal institution in
which the provinces had a stake. Therefore some level of provincial consent was
needed before amendments affecting the Senate could be made, save for “mere
housekeeping” matters. And, finally, (3) the principle that some combination of
provinces representing the regions of the country as well as the population should
form the basis for a comprehensive amending formula. In the next chapter of
constitutional negotiations, beginning in 1978 and culminating in the patriation
of the Constitution in 1982, this last principle would become entrenched as the
new general amending formula.
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Trudeau to the prime minister’s office. Trudeau had followed his advisors’ rec-
ommendations that he leave constitutional issues out of the 1980 campaign, and
the ploy seemed to work: the Liberals won a substantial majority. However, dur-
ing the campaign preceding Quebec’s referendum on separation (20 May 1980),
he was not so circumspect, and boldly promised a renegotiated constitution if
Quebec voters rejected the sovereignty-association vote. That ploy worked too,
the “no” votes totalling just under 60 percent. So Trudeau promptly threatened to
unilaterally request that the British Parliament amend the British North America
Acts to allow for an entrenched charter of rights and a Canadian amending for-
mula. The provinces were, once again, alarmed (Russell 1993, ch. 8).

The conflicts and controversies, not to mention drama, surrounding the consti-
tutional negotiations which followed have been well told by others,* and won’t
be repeated here. My interest at this point in the paper is in discussing the conse-
quences of the federal-provincial negotiations over the various amending formulas
for Senate reform.

Of course, much of what ended up in the Constitution Act, 1982 was the result
of compromise. What, then, did the provinces get in 1982 and what did they give
up, concerning Senate reform? For that matter, what did the Senate itself get?
Here the compromise is interesting. Stephen Scott explains that in the earlier
drafts of what became the Constitution Act, 1982, written at a time when the
federal government stood very much alone in its decision to patriate the Constitu-
tion unilaterally, the Senate’s role in future constitutional amendments was
significant: “In the revised proposal of April 24, 1981, the Senate had full coordi-
nate power in all cases. A beleaguered federal government was in no position to
press forward to Westminster, not only against the opposition of eight provinces,
but without the concurrence of the upper house in the traditional joint address to
the Queen. Coordinate power for the Senate was in effect to be the price of the
Senate’s cooperation” (Scott 1982, 265).

However, this changed when the federal and provincial governments (without
Quebec) agreed on a new constitution in November 1981. No longer needing the
Senate’s support (at least not so much), the federal government then inserted pro-
visions for overriding Senate intransigence, in particular over its own reform. The
compromise for the provinces was section 42. By involving the provinces through
the general formula, section 42 could now “provide the Senate with a substantial
degree of entrenchment” (ibid.). On the one hand, then, the Senate actually lost
power with the Constitution Act, 1982. It had been an equal partner in constitu-
tional amendments, but now it could be overruled. On the other hand, the provinces
gained power over amendments affecting the Senate, providing a measure of con-
stitutional protection for that body. Therefore, one consequence of Constitution

21 For example, Keith Banting and Richard Simeon, eds, And No One Cheered: Feder-
alism, Democracy, and the Constitution Act (Toronto: Methuen, 1983), and Russell,
Constitutional Odyssey.
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Act, 1982 was a shift of power over Senate reform away from Parliament to the
provinces, thereby buttressing the provinces’ claim that they had a constitutional
stake in the function and position of the Senate.

The second compromise benefiting the provinces was the promotion of the
formula now found in section 38. In all previous proposals, the listing of the
amending powers began withm






78 Don Desserud

I am arguing here that section 42 is specifically designed to deal with such
amendments, the effects of which are fundamentally difficult to determine. The
question of the impact of an eight-year, fixed Senate tenure compared to (say) a
one-year tenure or a 15-year tenure, provides a good example to make my point.
Consider one of the criticisms levelled against the eight-year term: that such a
length corresponds too well to the normal parliamentary cycle of four years. With
eight-year senatorial terms, a government would only have to win two successive
majorities in order to have the opportunity to recommend the appointment of
every single senator, probably from its own party. Of course, after winning two
successive elections, a party in power might well lose the third. But then the new
government would find itself facing a Senate in which they had no members, an
equally unpalatable option.

This poses an interesting partisan question that the Constitution does not ad-
dress, and from which constitutional law shies away. From a constitutional
standpoint, a senator is an independent decision maker and legislator, just like an
MP. The constitution provides no check on one party dominating or even winning
every seat in the House of Commons, as happens at the provincial level, my own
province of New Brunswick being an example. | doubt a constitutional challenge
would be successful were it argued that the single-member, simple-plurality elec-
toral system currently practised in Canada is unconstitutional because it allows
for one party to win every seat, thereby undermining the adversarial nature of

240n vagueness in law, see Dorothy Edgington, “The Philosophical Problem of Vague-
ness,” Legal Theory, 7, no. 4 (2001): 371-8, and Timothy Endicott, “Law is Necessarily
Vague,” Legal Theory, 7, no. 4 (2001): 379-85.
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We do not know what effect an eight-year term will have. The debate so far
seems to be caught up in trying to decide whether the effect of an eight-year term
would be deleterious. It is quite possible that eight-year terms are salubrious. But
this is not the point. The point is that limiting the term to eight years constitutes a
change warranting careful consideration, and is of such a nature as to possibly
involve provincial interests. Furthermore, Senate reform is a complex affair, so
that changes to tenure affect many other aspects of it, including the powers of the
Senate itself. The effects are unpredictable. However, this is precisely why any
attempts at Senate reform should be governed by the general formula. That is, |
repeat, one of the reasons why the general formula is there: to give all interested
parties a chance to consider hitherto unforeseen effects of proposals for constitu-
tional change.

CONCLUSION

Constitutional change in Canada is a complicated, tedious and, at times, impossi-
ble affair. However, the rules governing amendments are there precisely to ensure
that changes made to the Constitution are pursued with the appropriate level of
public consultation. The amending formulas found under Part V of the Constitu-
tion Act, 1982, are not perfect. Some are probably too strict; perhaps others are
too lenient. But they provide a balance between the expedience of unilateral powers
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CONSTITUTIONAL DOUBTS ABOUT BILL C-20
AND SENATORIAL ELECTIONS

Andrew Heard

Cet article examine les aspects les plus importants des roles et de la composition
du Sénat dans le systeme politique canadien. L’article se penche sur le role du
Sénat qui consiste & fournir « une réflexion sereine » et se demande si des mandats
de courte durée (comparé a la durée moyenne actuelle des mandats) auraient une
influence négative sur ce role. Cet article entreprend une analyse empirique du
comportement sénatorial. Finalement, I’article examine en détail les conséquences
possibles du projet de loi C-19 dans trois contextes : le remplacement de I’age de
retraite obligatoire par des mandats de durée limitée pour les nouveaux sénateurs;
les conséquences possibles des pratiques relatives a I’ancienneté au Sénat; et la
question de savoir si les sénateurs dont la durée du mandat est limitée ont tendance
aagir de maniere plus indépendante que ceux en place pour une période de temps
plus longue.

Bill C-20 represents a novel attempt at Senate reform that deserves substantial
attention. Unfortunately, serious questions arise about whether C-20 is within the
legislative powers of Parliament.

Proponents of C-20 argue that it does not disturb the relevant provisions of the
Constitution Act, 1867 and therefore does not require a constitutional amend-
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sides of the debate need to be weighed against each other, to determine whether
C-20 is in fact within the powers of Parliament. In undertaking this analysis, it is
important to bear in mind that the constitutionality of any particular process for
Senate reform is very much independent of the merits of the reform.

All participants in the debate have generally agreed that there are only minor
conflicts between the provisions of Bill C-20 and the wording of the relevant
sections of the Constitution. C-20 does directly conflict with the Constitution Act,
1867 in specific details relating to the qualification of senators; these conflicts
relate to citizenship, residency, and financial assets.? Curiously, C-20 does not
ensure that those who stand as candidates in the senatorial nominee elections are
in fact qualified to sit as senators.® Individuals could run in the elections without
satisfying all of the criteria in the Constitution Act, 1867. In particular, they do
not need to be residents in the province for which they would hold a seat. In

2The qualifications to be a senator are found in s. 23 of the






84 Andrew Heard

need to be resolved are whether the Upper House Reference still applies and, if
so, whether C-20 conflicts with it.

In order to answer these questions, this paper will explore several related is-
sues in turn. First, the paper will review the existing constitutional provisions that
govern the appointment of senators, as well as the different constitutional amend-
ment processes for altering those provisions. Second, the Supreme Court’s decision
in the Upper House Reference will be discussed in order to reveal the potential
challenges it poses to Bill C-20. Next, the debate over the continued applicability
of this decision will be analyzed, with specific attention to whether the subse-
quent enactment of s. 44 of the Constitution Act, 1982 has rendered it moot.
Particular consideration at this stage needs to be given to whether the exceptions
to Parliament’s unilateral powers of amendment are exhaustively covered by sec-
tions 41 and 42. If these sections are not the sole limitations on those powers then
the principles of the Upper House Reference may well apply to Bill C-20. With
this backdrop in mind, the ultimate question can be examined: whether the “con-
sultative” nature of the elections under Bill C-20 is enough to save the Bill or
whether they do indeed constitute real elections that would doom the Bill.

CONSTITUTIONAL PROVISIONS RELATING TO THE SENATE

The constitutional provisions relating to the qualifications, tenure, and method of
appointment of senators are found in the Constitution Act, 1867 and the current
processes for amending these provisions lie in the Constitution Act, 1982. Section
23 of the Constitution Act, 1867 contains the qualifications needed to take a Sen-
ate appointment. Potential senators must be 30 years of age, reside in the province
for which they are appointed, meet stipulations for holding real property, and
have a personal wealth of over $4000.° Senators used to serve for life, mirroring
the British House of Lords, but a mandatory retirement age of 75 years came into
effect on 1 June 1965 for senators appointed after that date (Canada 1965, c. 4).
The actual appointing power is set out in section 24: “The Governor General shall
from Time to Time, in the Queen’s Name, by Instrument under the Great Seal of
Canada, summon qualified Persons to the Senate; and, subject to the Provisions
of this Act, every Person so summoned shall become and be a Member of the
Senate and a Senator.” Section 32 also stipulates: “When a vacancy happens in
the Senate by Resignation, Death or otherwise, the Governor General shall by
Summons to a fit and qualified Person fill the Vacancy.” The actual choice of
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The various constitutional amending formulas now in place are found in Part vV
of the Constitution Act, 1982. Only three provisions specifically mention the proc-
ess to be followed for making amendments relating to the Senate:®

41. An amendment to the Constitution of Canada in relation to the following matters
may be made by proclamation issued by the Governor General under the Great Seal
of Canada only where authorized by resolutions of the Senate and House of Com-
mons and of the legislative assemblies of each province:

(b) the right of a province to a number of members in the House of Commons not
less than the number of Senators by which the province is entitled to be represented
at the time this Part comes into force;

42. (1) An amendment to the Constitution of Canada in relation to the following
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on whether provincial legislatures or lieutenant governors could select senators,
because this “would involve an indirect participation by the provinces in the en-
actment of federal legislation” (ibid., 77). Although the court refused to provide a
definitive answer about amending the qualifications of senators in the absence of
a specific proposal to change qualifications, it did say:

Some of the qualifications for senators prescribed in s. 23, such as the property
qualifications, may not today have the importance which they did when the Act was
enacted. On the other hand, the requirement that a senator should be resident in the
province for which he is appointed has relevance in relation to the sectional charac-
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The Court ascribed central importance to the existence of an appointed Senate
with members serving terms long enough to preserve a character similar to that of
the House of Lords. Thus, there are indeed serious questions about Parliament’s
ability to pass Bill C-20, if the Upper House Reference continues as a determin-
ing precedent. Bill C-20 may be ultra vires Parliament if it alters the fundamental
or essential characteristics of the Senate. The Court’s denunciation of legislation
to implement direct elections also requires an examination of whether the “con-
sultations” provided for by C-20 are tantamount to proscribed elections.

However, it is crucial to understand that the Upper House Reference dealt with
Parliament’s powers under the former s. 91(1) of the Constitution Act, 1867, which
was repealed and replaced by the new s. 44 of the Constitution Act, 1982:

Subject to sections 41 and 42, Parliament may exclusively make laws amending the
Constitution of Canada in relation to the executive government of Canada or the
Senate and House of Commons.

There is some debate about how substantially changed is Parliament’s power un-
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From another perspective, however, s. 44 may be read as permissive. Parlia-
ment may pass amendments relating to the Senate not reserved by section 41 and
42, but any amendment directly relating to the Senate could also be passed through
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This is a strong argument based on a principle of statutory interpretation which
holds that the repeal and replacement of a provision normally indicates that the
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Such a conclusion about the unilateral powers of Parliament, however, is plainly
absurd. No court would support the argument that sections 3, 4, 5 and 32 of the
Charter are subject to unilateral legislative amendment when those sections are
not even subject to the temporary suspensive effects of the notwithstanding clause.

The exceptions to the s. 44 powers of Parliament must, therefore, be more than
just those found in sections 41 and 42. This conclusion is actually consistent with
the exact wording of s. 44. Peter Hogg and others who favour the complete and
exhaustive displacement of s. 91(1) by s. 44 would require section 44 to be read in
practice as “subject only to sections 41 and 42.” However, there is no definitive
reason why the actual wording, “subject to sections 41 and 42,” precludes other
possible exceptions. The wording of s. 44 literally may only ensure that sections
41 and 42 are necessary, not unique, exceptions.

The limitations on Parliament’s power to legislate on the Senate were read into
s. 91(1) by the Court when no such restrictions relating to the Senate were present
in that section; they were read into it or drawn from the preamble to the Constitu-
tion Act, 1867. Those characteristics have not been changed by the enactment of
the Constitution Act, 1982. Since the Supreme Court did not hesitate to add new
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conflict with the legal powers and discretion of the governor general in sections
24 and 32 of the Constitution Act, 1867. However, there is considerable evidence
that Supreme Court of Canada would not take such a literal, black-letter approach.

The history of Bill C-20 and its predecessor C-43 clearly shows that the pith
and substance of the bill is to achieve an elected Senate. When trying to establish
the true nature of legislation, the courts have often asked what deficiency the
legis