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consntunonal conventions. The third section briefly outlines the experience of other
countries with this approach to constitution-making. The fourth section offers a
detailed comparison of the cases based on a set of specific criteria relating to the
background and origins of constituent assemblies, their structure and mandaté, operating
procedures, results and the broader contextual factors in which the assemblies have

1 Government of Canada, Amending the Constitution of Canada: A Discussion
Paper (Ottawa: Federal-Provincial Relations Office, Dec. 1990).
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new constitution.
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of the Federal Republic of Germany. In the early 1960s the West German government
appointed 2 commission to examine Bund-Linder relations. The work of the Troeger !'

Commission which reported in 1966 eventually led to a series of consitutional
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of the Muslim League and seven years of constitutional turmoil, however, Pakistan’s ‘(1
Governor-General suspended the constituent assembly on 24 October 1954, A second {
assembly similarly elected by the provincial legislatures managed to enact a constitution ¢
b

in March 1956 but this document was subsequently abrogated in October of that same

year.

Malaysia

The preparation of the independence constitution of the Federation of Malaya,
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governments, the major political parties and the rulers in the states.
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Federation of Malaysia, the British and Malayan governments jointly named a
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politicians but also prominent jurists, constitutional experts and academics, among

others.
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suggest that any special or formal efforts have been made to ensure that women, ethnic ;
minorities or particular economic or class interests have been separately represented N
among the delegates or commissioners. Nevertheless, minority interests have usually had
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delegation. In the case of the relatively small Diet Dratfing Commutice or 184% aere B

was a representative balance between French- and German-speaking members and
between the Protestant and Roman Catholic members reflecting the different cantonal

majorities. .
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generalization, however.
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beginning of the process. Due to the tripartite nature of the assembly, the Secretariat {
was further subdivided into four secretariats: ' ‘ﬂ
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the Chairman of the Australian Constitutional Commission, Sir Maurice Byers, was {
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~ Except for the smallest constitutional inquiries with limited mandates, almost all of
the constituent assemblies and constitutional conventions under review have resorted to
a committee system of one kind or,another to achieve their ends. In the earlier 3
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commtiee of three Iegal cXperts who worKea on e woralhg OF tne Consutunondl wexf.

Finally, there are several examples of executive committees of one form or another
. which were responsible for the overall organization and procedures of the convention or
assembly. For example, the constitutional convention which met in Australia from 1973-
1985 elected a steering or executive committee of 16 delegates which was expanded
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delegates, each of which had one yote. In the case of India, all elections in the ' ¢
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Broadly speaking constituent assemblies can be divided into two categories: (1)
those recommending a new constitution and those recommending revision to an existing

constitution. .
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May 1790 conventions in the four remaining states had also assented to it.

6 For a full discussion of the ratification process please refer to R.L. Watts, D.R.
Reid and D. Herperger, Paralle! Accords: the American Precedent (Kingston: Institute of

Intergovernmental Relations, 1990).
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Second, what are the options for the structure (e.g. size, selection and distribution of
mémbers) and the mandate of a constituent assembly? Third, what are the possibilities
with respect to the operating procedures for the convention? Finally, what
considerations should be brought be bear on the question of how the work of a
constituent assembly or constitutional convention should be linked to the existing
mechanisms for negotiating and ratifying constitutional amendments

Why a Constituent Assembly?

Perhaps the biggest advantage associated with a constituent assembly is that it
responds to many of the critics of executive federalism who see the current approach to
constitutional amendments as being elitist and exclusionary. A constituent assembly
would potentially make the process of constitutional reform more open and respond to
the participatory, democratic impulse which seem to have arisen in the last decade.
However, as we have noted, not all constitutional conventions or constituent assemblies
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limit the mandate of the constitutional convention to act as an advisory body to First
Ministers who themselves would have to approve and ratify a new constitutional text.

10 ypiq, 4
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This study survcyed the broad category of pracnce in a number of countries with special
institutional bodies with the express fole of furthering the process of constitutional
reform. The most democratic version of a constituent assembly - one directly elected by
the general population - has been extremely rare in practice; directly-elected constituent
assemblies were convened, for example in Nicaragua (1984) and in Namibia (1990). More
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been indirectly elected or appointed by the constituent units in federations or
confederations. Also surveyed in this study have been a variety of experiences with task
forces, committees and commissions appointed to propose or to consult on matters of
constitutional revision.

The uses of a constituent assembly, setting aside the important issues of how its
members are selected, vary in comparative practice. They can be used at any of four
separate stages of a constitutional revision, or serially through some or all of these

stages: ‘
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